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Court of Appeals of the District of Columbia 


No. 5139. 


United States of America ex rel. Vahan Cardashian 

Appellant, 


vs. 


Edgar C. Snyder, United States Marshal, &c.,|et al. 


a 


Supreme Court of* the District of Columbia. 

At Law. 


No. 77223. 

United States of America ex rel. Vahan Cardashian 

Relator, 

j 

vs. 

Edgar C. Snyder, United States Marshal for the District of 
Columbia; Leo A. Rover, United States Attorney, Dis¬ 
trict of Columbia, and William DeWitt Mitchell, 
Attorney General of the United States, Respondents. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Couft of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abova-entitled 
cause, to wit: 
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1 Petition for Mandamus . 

Filed September 26, 1929. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 77223. 


United States of America ex eel. Yahan Cardashian 

Relator, 

v. 

Edgar C. Snyder, United States Marshal for the District 
of Columbia; Leo A. Rover, United States Attorney, 
District of Columbia, and William DeWitt Mitchell, 
Attorney General of the LTnited States, Respondents. 

The petition of the United States on the relation of 
Yahan Cardashian, respectfully represents; 

1. That the relator, Yahan Cardashian, a citizen of the 
United States residing in the State of New York, is an 
attorney at law with offices at 1 Madison Avenue, New 
York, New York, and brings this petition for a writ of 
manadamus against the respondents, Edgar C. Snyder, a 
citizen of the United States residing in the District of 
Columbia, who is the United States Marshal for the Dis¬ 
trict of Columbia; Leo A. Rover, a citizen of the United 
States residing in the District of Columbia, who is the 
United States Attorney for the District of Columbia; and 
William DeWitt Mitchell, a citizen of the United States 
residing in the District of Columbia, who is Attor- 

2 nev General for the United States of America. 

* 

2. That the respondent, Edgar C. Snyder, as the 
United States Marshall for the District of Columbia is 
charged with the Administration of the laws of the United 
States relative to the execution of all lawful precepts 
directed to him, and especially Section 503 Chapter 15 of 
Title 28 of the Code of Laws of the United States (R. S. 
Section 787); Section 524, Chapter 15, of Title 28 of the 
Code of Laws of the United States (June 20, 1874, c. 328, 
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sec. 2,18 Stat. 109; May 28,1896, c. 252 secs. 8, ]l 2, 29 Stat. 
181, 183); Section 186 of the Code of Law for tjhe District 
of Columbia (Chapter 854, 31 Stat. 1189 approved March 
3, 1901, as amended up to and including June 7, 1924) and 
is sued in his official capacity as United States Marshal for 
the District of Columbia, as aforesaid. 

3. That the respondent, William DeWitt Mitchell as 
Attorney General of the United States, is charged with the 
administration of the laws of the United States!relative to 
the superintendence and direction of the L T n}ted States 
Attorneys and United States Marshals for the various dis¬ 
tricts, and particularly Section 317, Chapter 5 of Title 5 of 
the Code of Laws of the United States (R. S. Section 362), 
and is sued in his official capacity as Attorney General of 
the United States, as aforesaid. 

4. That the respondent, Edgar C. Snyder, as LTnited 

States Marshal for the District of Columbia, is 
3 required, under Section 186 of the Code of Law for 
the District of Columbia, copy of which is attached 
hereto, made a part hereof and marked Exhibit A, to— 

“Perform the same duties as provided for by the general 
statutes relating to marshals of the United States”; 

i 

and is required under Section 503, Chapter 15, of Title 28 
of the Code of Laws of the United States (R. S{ Sec. 787), 
a copy of which is attached hereto, made a part hereof and 
marked Exhibit B, to— 

“attend the District Courts when sitting therein, and to 
execute, throughout the district, all lawful precepts directed 
to him, and issued under the authority of the United States, 
and he shall have power to command all necessary assist¬ 
ance in the execution of his duty”; 

and is required under Section 524, Chapter 15, bf Title 28 
of the Code of Laws of the United States, a copiy of which 
is attached hereto, made a part hereof and marked Exhibit 
C, to— 

“give his personal attention to his respective official duties; 
and in case any such officer shall * * * fail tp give per¬ 
sonal attention to the duties of his office, except in case 
of sickness, such office shall be deemed vacant”L 


i 
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That under Paragraph 3 of Rule 19 of the law rules of 
the Supreme Court of the District of Columbia, it is re¬ 
quired that— 

“The service of all processes, mesne and final, shall be 
by the marshal of said District, or his deputy, or by some 
other person specially appointed by the court or judge for 
that purpose, and not otherwise. In the latter case, the 
person serving the process shall make affidavit thereof. ” 

5. That the respondent, "William De Witt Mitchell, as 
Attorney General of the United States, is required, under 

Section 317, Chapter 5 of Title 5 of the Code of 
4 Laws of the United States (R. S. Sec. 362), a copy 
of which is attached hereto, made a part hereof and 
marked Exhibit D, to— 

“exercise general superintendence and direction over the 
attornevs and marshals of all the districts in the United 
States and the Territories as to the manner of discharging 
their respective duties * * 

6. That bv virtue of his office as United States Marshal 
and by virtue of the duties imposed upon him by the laws 
of the United States aforementioned, it is the duty of the 
respondent, Edgar C. Snyder, to execute the judicial 
process issued by this honorable court, and particularly 
to serve upon the parties against whom such summonses 
are directed, or their agents residing or doing business 
within the District of Columbia, all lawful summonses 
issued by this honorable court. 

7. That an action at law was commenced by the relator 
on July 9, 1929 in the Supreme Court of the District of 
Columbia against the Government of the Republic of Tur¬ 
key for the purpose of recovering from the said Govern¬ 
ment of the Republic of Turkey, compensation for legal 
services performed by the relator for and at the request 
of the said Government during the years 1909 to 1914, 
inclusive, the title of said action being “Vahan Cardashian, 
Plaintiff against the Government of the Republic of Tur¬ 
key, Defendant, At Law No. 76914.” A copy of the decla¬ 
ration and accompanying affidavit filed in the above action 
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is attached hereto, made a part hereof and mairked Ex¬ 
hibit E. j 

5 8. That the said Government of the Republic of 

Turkey is represented in the United States by Ahmed 

Mouhtar Bey who resides in the city of Washington, Dis¬ 
trict of Columbia, at 1708 Massachusetts Avenue, North¬ 
west, and who claims the status of an ambassador^ but who 
is actually an agent and representative in the United States 
of the said Government of the Republic of Turkey. 

9. That on July 9, 1929, summons, a copy of j which is 
attached hereto, made a part hereof and marked Exhibit 
F, duly sealed with the seal of the Supreme Coijrt of the 
District of Columbia and signed by A. G. Buhrmah, Assist¬ 
ant Clerk of the said Court, was issued by the cldrk of the 
Supreme Court of the District of Columbia in j the said 
action begun by the relator against the said Government of 
the Republic of Turkey which summons commanded the 
said Government of the Republic of Turkey to appear in 
this court and show why the relator should not hftve judg¬ 
ment against it for the amount named in said declaration. 

10. That said summons commanding the saic( Govern¬ 
ment of the Republic of Turkey to appear and show why 
the relator should not have judgment against it, was issued 
under the authority of the United States in accordance 
with, and in the form prescribed by Section 1586 of the 
Code of Law for the District of Columbia, a copy! of which 

is attached hereto, made a part hereof and marked 

6 Exhibit G. 

11. That the relator, through his attorney, Weston 
Vernon, Jr. on, to wit, July 9, 1929, presented said sum¬ 
mons and a copy of the said declaration and accompanying 
affidavit, to the respondent, Edgar C. Snyder, tendered the 
marshal’s fee of one dollar ($1.00) required by Section 1112 
of the Code of Law for the District of Columbia and de¬ 
manded that the said respondent, Edgar C. Snyder, as 
United States Marshal for the District of Columbia, obtain 
service of the said process issued against the Government 
of the Republic of Turkey by serving the said Summons, 
declaration and accompanying affidavit upon the said 
Ahmed Mouhtar Bey, representative and general agent 
in the United States of the said Government of the Republic 
of Turkey. 
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12. That the respondent, Edgar C. Snyder, in a letter 
dated July 12, 1929, a copy of which is attached hereto, 
made a part hereof and marked Exhibit H, advised the 
relator’s attorney that the matter of serving process in the 
action of the relator against the Government of the Repub¬ 
lic of Turkev had been referred to the United States Attor- 
ney for the District of Columbia for an opinion, and that 
the said United States Attorney had advised the said Edgar 
C. Snyder, respondent, to decline to serve the said sum¬ 
mons, declaration and accompanying affidavit upon said 
Ahmed Mouhtar Bey, since, it was alleged, such service 
would— 

“ require you or your deputies to go on embassy property, 
which is, of course, foreign territory.” 

13. That the relator, through his attorney, re- 
7 quested the respondent Edgar C. Snyder, in a letter 
dated July 15, 1929, a copy of which is attached 
hereto, made a part hereof and marked Exhibit I, to serve 
the said summons; declaration and accompanying affidavit 
upon the said Ahmed Mouhtar Bey, at a point within the 
District of Columbia not on the premises occupied by the 
alleged diplomatic representatives of the Government of 
the Republic of Turkey, but the said respondent in a letter 
dated July 16, 1929, a copy of which is attached hereto, 
made a part hereof and marked Exhibit J, refused to serve 
said summons, declaration, and accompanying affidavit 
upon said Ahmed Mouhtar Bey in the District of Columbia 
for the alleged reason assigned by him, that, to wit: 

“He (Ahmed Mouhtar Bey) is immune from service in 
the District of Columbia whether he is on embassy prop¬ 
erty or not.” 

14. That the respondent, Leo A. Rover, as United States 
Attorney for the District of Columbia, acting, as the relator 
is informed, under instructions from the respondent, Wil¬ 
liam DeWitt Mitchell, Attorney General of the United 
States, has ordered the respondent, Edgar C. Snyder, not 
to serve said summons, declaration and accompanying affi¬ 
davit upon the said Ahmed Mouhtar Bey. 

15. That the relator in a letter to the Attorney General 
of the United States dated September 7, 1929, a copy of 
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which, is attached hereto, made a part hereof and marked 
Exhibit K, has protested against the arbitrary ^nd unlaw¬ 
ful action of the said Attorney General in tkei premises, 
and has set forth three major arguments which show 

8 that the rule of immunity may not be invoked in this 
case, and that Ahmed Mouhtar Bey is nbt entitled 

to any diplomatic immunity. j 

16. That the act of the respondent, Edgar C. Snyder, in 
serving said summons, declaration and accompanying 
affidavit upon said Ahmed Mouhtar Bey is a purely minis¬ 
terial duty, imposed upon him by virtue of his office as 
United States Marshal and under the laws of the United 
States as aforesaid, leaving nothing to him in t|ie way of 
discretion and judgment. 

17. That the respondent, Edgar C. Snyder, disregarding 

the duties imposed upon him by virtue of his office as 
United States Marshal for the District of Columbia and by 
the laws of the United States as aforesaid, and in violation 
of his oath of office as prescribed in Section 494, Chapter 
15 of Title 28 of the Code of Laws of the United States (R. 
S. sec. 782; Dec. 22,1896, c. 3, 29 Stat. 481), a eop^ of which 
is attached hereto, made a part hereof and marked Exhibit 
L, has wrongly refused and still refuses to executje the pre¬ 
cept duly issued in the name of the United States and sealed 
with the seal of this honorable court in the said laction in¬ 
stituted by the relator against the Government of the Re¬ 
public of Turkey, and although repeatedly requested to do 
so, has refused and still refuses to serve the said summons, 
declaration and accompanying affidavit upon j the said 
Ahmed Mouhtar Bey as aforesaid. j 

18. That sendee of the said process issued against 

9 the said Government of the Republic of Tujrkey can¬ 
not be obtained by the relator in any manner other 

than by service of the said summons, declaration and ac¬ 
companying affidavit upon the said Ahmed Mouhtar Bey by 
the respondent, Edgar C. Snyder, United States 1 Marshal 
for the District of Columbia, or his deputies. 

19. That the relator has no other remedy at law or in 
equity to correct the error committed by the Respondent, 
Edgar C. Snyder, in refusing to serve said summons, decla¬ 
ration and accompanying affidavit upon said Ahmed Mouh¬ 
tar Bey as aforesaid, nor has the relator any other remedy 
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at law or in equity to correct the error of either or both of 
the respondents, Leo A. Rover and William DeWitt Mitch¬ 
ell in instructing the respondent, Edgar C. Snyder, not to 
serve said summons, declaration and accompanying affi¬ 
davit upon said Ahmed Mouhtar Bey as aforesaid, and the 
relator therefore avers that the nonaction or refusal of the 
respondent, Edgar C. Snyder, to obtain service of said 
process as requested, is an evasion of the plain, ministerial 
duty imposed upon him by the laws of the United States as 
aforesaid, and can be reviewed and corrected only by man¬ 
damus. 

Wherefore Relator prays: 

1. That a writ of Mandamus be issued directing the re¬ 
spondent, Edgar C. Snyder, United States Marshal for the 
District of Columbia, to obtain service of the said process 
issued against the said Government of the Republic of 
Turkey by serving said summons, declaration and accom¬ 
panying affidavit upon the said Ahmed Mouhtar Bey. 
10 2. That a rule may issue requiring the respondents, 

Edgar C. Snyder, United States Marshal for the 
District of Columbia; Leo A. Rover, United States Attor¬ 
ney for the District of Columbia, and William DeWitt 
Mitchell, Attorney General of the United States, to show 
cause, if any they can, why the writ of mandamus should 
not issue herein as prayed. 

3. That the court appoint a person not interested in this 
action to obtain service of the process issued herein against 
the respondent, Edgar C. Snyder, United States Marshal 
for the District of Columbia, and direct said person to 
make a true return thereof. 

VAHAN CARDASHIAN, 

In Pro Persona. 

WESTON VERNON, Jr., 

Attorneys for the Relator . 

County of New York, 

State of Neiv York , ss: 

Vahan Cardashian, being duly sworn, deposes and says: 

That he is the relator above named; that he has read the 
foregoing petition and is familiar with the statements con¬ 
tained therein, and that the facts stated are true, except 
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those facts stated to be upon information arid belief, and 
those facts he believes to be true. j 

VAHAN CAKDASHIAN. 

I 

Subscribed and sworn to before me tins 25 day of 
11 September, 1929. j 

[NOTARIAL SEAL.] 

LILLIE STRAUS, 

Notary Public. 

i 

i 

New York County Clerk’s No. 489. 

New York County Reg. No. 1566. j 

Commission expires March 30, 1931. 

i 

i 

j 

Exhibit A. j 

i 

Section 186 of the Code of Laics for the District of Colum¬ 
bia (Chapter 854, 31 Stat. 1189. Approved March 3, 
1901, as Amended up to and Including June 7, 1924.) 

i 

i 

The Marshal.—There shall continue to be a marshal for 
the District, who shall be appointed by the President of the 
United States, by and with the advice and cohsent of the 
Senate, for the same term, take the same oath, give bond 
with security in the same manner, and have generally, 
within the District, in addition to the powersj and duties 
herein imposed upon him, the same powers apd perform 
the same duties as provided for by the general |statutes re¬ 
lating to marshals of the United States. 


Exhibit B. j 

i 

Section 503, Chapter 15, Title 28, of the Code of Laws of 
the United States ( R . S., Section 787). I 

i 

i 

Marshals; Duties.—It shall be the duty of the marshal of 
each district to attend the district courts when sitting 
therein, and to execute, throughout the district^ all lawful 
precepts directed to him, and issued un4er the au- 
12 thority of the United States; and he shall have power 
to command all necessary assistance in the execution 
of his duty. j 

2—5139a 
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Exhibit C. 

Section 524, Chapter 15, Title 28, of the Code of Laws of the 

United States (June 20, 1874, c. 328, Section 2, 18 Stat. 

109; May 28,1896,o. 252, Sections 8,12, 29 Stat. 181,183.) 

Residence of District Attorneys, Marshals, and Clerks.— 
The Attorney General is authorized to fix and declare the 
place of the official residence of the district attorney and of 
each of his assistants; Provided, That the said assistants 
must be residents of the district for which they are ap¬ 
pointed. The provisions relative to the residence of dis¬ 
trict attorneys, assistant district attorneys, and marshals 
shall not apply to the Territory of Alaska, and the pro¬ 
visions relating to the residence of district attorneys and 
assistant district attorneys shall not apply to the southern 
district of New York and the northern district of Illinois. 
The marshal y s official residence shall be deemed to be at one 
of the places of holding court in the district, and the At- 
tornev General shall be authorized to fix and declare the 
place of such official residence. Every clerk of the district 
court of the United States, shall reside permanently in the 
district where his official duties are to be performed. 

Such district attorney, marshal, and clerk shall give his 
personal attention to his respective official duties; and in 
case any such officer shall remove from his district 
13 or to some place other than the place of his official 
residence, or shall fail to give personal attention to 
the duties of his office, except in case of sickness, such office 
shall be deemed vacant. In the southern district of New 
York said officers may reside within twenty miles of their 
districts. 

Exhibit D. 

Section 317, Chapter 5, of Title 5, of the Code of Laws of the 
United States of America ( R . S ., Section 362). 

Superintending District Attorneys and Marshals.—The 
Attorney General shall exercise general superintendence 
and direction over the attorneys and marshals of all the dis¬ 
tricts in the United States and the Territories as to the man¬ 
ner of discharging their respective duties; and the several 
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district attorneys and marshal are required to| report to 
the Attorney General an account of their officii proceed¬ 
ings, and of the state and condition of their respective of¬ 
fices, in such time and manner as the Attorney General may 
direct. 
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Exhibit E. 


In the Supreme Court of the District of Columbia. 

i 

At Law. 

No. 76914. 

Vahan Cardashian, 1 Madison Avenue, New York, N. Y., 

j 

Plaintiff, 

v. I 

j 

The Government of the Republic of Turkey, Defendant. 

' ! 

Declaration. 

The plaintiff, Vahan Cardashian, a citizen of |the United 
States and a resident of the State of New Yo^'k, sues the . 
defendant the Government of the Republic of Turkey, \ 
represented in the United States by Ahmed Mouhtar Bey \ 
as its Ambassador Extraordinary and Plenipotentiary, for \ 
that, to wit, during the years 1909 to 1914, inclusive, the 
plaintiff was, and now is, an attorney at law duly admitted 
to practice in the courts of the State of New York; and for : 
that at various times and on divers occasions j during the f 
aforesaid years, the plaintiff, at the special request and in¬ 
stance of the Government of Turkey through its various 
Ambassadors to the United States during the aforesaid 
years, and at the special request and instance of the Govern¬ 
ment of Turkey through its various Consuls General in the 
City of New York, during the aforesaid years, rendered 
legal services for and on behalf of the Government of Tur¬ 
key, the Embassv of the Government of Turliev and the 
Consulate General of the Government of Turkey in the City 
of New York, to the value and reasonable worth of 
15 twenty Thousand Dollars ($20,000), for of which 
services the Government of Turkey through its said 
Ambassadors and its said Consuls General promised to pay 
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the plaintiff the sum of Twenty Thousand Dollars ($20,000). 

And plaintiff says that, owing to the intervention of the 
World War in the year 1914, he was prevented from 
promptly presenting* his claim against the Government of 
Turkey, but that on May IT, 1929, the plaintiff made a 
formal demand upon Ahmed Mouhtar Bey, as Ambassador 
of the defendant, the Government of the Republic of Tur¬ 
key, for payment of the sum of Twenty Thousand Dollars 
($20,000) due plaintiff as aforesaid, and the said Ahmed 
Mouhtar Bey thereupon requested plaintiff to file his claim 
through the Department of State of the United States. 
And plaintiff further says that he requested the aid of the 
Department of State of the United States in obtaining pay¬ 
ment of the amount justly due plaintiff as aforesaid, but 
was advised by said Department of State that “it is the 
uniform practice of the Department not to espouse a diplo¬ 
matic claim based on a contract between an American citi¬ 
zen and a foreign government unless, in an appropriate 
case, the claimant has exhausted his legal remedies in the 
tribunals of the contracting state with a resulting denial 
of justice.” 

Plaintiff says that in the year 1914, following the out¬ 
break of the World War, the Government of Turkey abro¬ 
gated the Capitulations concerning the regime of foreigners 
in Turkev and abolished the Mixed Courts in Turkev; that 
the Government of the United States protested against the 
abrogation of the Capitulations and the abolition of the 
Mixed Courts bv the Government of Turkev, and that 
16 in January, 1927, the Senate of the United States 
withheld its consent to the ratification of the Lausanne 
Treaty between the United States of America and the Gov¬ 
ernment of Turkey, thereby denying the right of the Gov¬ 
ernment of Turkey to abrogate the Capitulations and to 
abolish the Mixed Courts in Turkey and thereby denying 
the pretended jurisdiction of the courts of the Republic of 
Turkey over American nationals, and thereby preserving 
to the plaintiff, as an American citizen, the right to decline 
to submit the adjudication of a court of the defendant, 
the Government of the Republic of Turkey; and that plain¬ 
tiff ’s only proper and adequate legal remedy against de¬ 
fendant, therefore, is in a court of the United States. 
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And plaintiff says that the defendant has not, nor has- 
anyone for it, paid the said sum or any part thereof, but 
the same remains wholly due and unpaid, to the; damage of 
the said plaintiff. 

Wherefore, plaintiff brings this suit and prays that his 
claim against the defendant be inquired into and judicially 
determined by this court, and that judgment be tendered in 
his favor against the defendant in the sum of Twenty Thou¬ 
sand Dollars, ($20,000), with interest thereon from the first 
dav of December, 1914, together with the costs of jthis action. 

WESTON VERNON, Jr. j 

Attorney for Plaiiitiff, 

822 Investment Building, Washington , I). C. 

17 In the Supreme Court of the District of Columbia. 

i 

At Law’. 

i 

i 

No. 76914. 

i 

j 

Vahan Cardashian, 1 Madison Avenue, New 7 Y^rk, N. Y., 

Plaintiff, 

y 

• ! 

The Government of the Republic of Turkey, Defendant. 

Affidavit of Merits. 

i 

Before me, a duly commissioned notary public in and 
for the District of Columbia, personally appealed Vahan 
Cardashian, w r ho being first duly sw’orn, deposes on his oath 
and says: 

That during the years 1909 to 1914, inclusive, he was, and 
now is, a practicing attorney in New York, New York; that 
at various times during the years 1909 to 1914, inclusive, he 
performed legal services for the Government of Turkey; 
that such services were rendered at the special request and 
instance of the Government of Turkey through its various 
ambassadors to the United States during the years 1909 to 
1914, inclusive, and through its various Consuls General in 
New York City of the Government of Turkey during the 
years 1909 to 1914, inclusive; that the value and reasonable 
worth of such services was and is Twenty Thousand Dollars 
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($20,000); that owing to the outbreak of the World War 
in 1914 affiant was prevented from promptly presenting his 
claim against the Government of Turkey; that on May 17, 
1929 affiant made a formal demand upon Ahmed Mouhtar 
Bey as Ambassador of the Republic of Turkey at 
18 Washington, District of Columbia; that the said Re¬ 
public of Turkey has not, nor has anyone for it, paid 
the sum above named nor any part thereof. 

Wherefore, affiant says that there is justly due and owing 
him from the Republic of Turkey, on account of the prem¬ 
ises, the sum of Twenty Thousand Dollars ($20,000), w r ith 
interest thereon from the first day of December, 1914, to¬ 
gether with the costs of this suit, exclusive of all setoffs and 
just grounds for defense. 

(Signed) i VAHAN CARDASHIAN. 

Subscribed and sworn to before me this third day of July, 
1929. 

[seal.] JAMES P. McCENEY, 

Notary Public . 


My commission expires Sept. 25, 1932. 

Exhibit F. 

In the Supreme Court of the District of Columbia. 

At Law\ 

No. 76914. 

Vahax Cabdashl4.x, Plaintiff, 

vs. 

The Goveexmext of the Republic of Tuekey, Defendant. 

The President of the United States to the Defendant, the 
Government of the Republic of Turkey, Greeting: 

You are hereby summoned to appear in this court 
19 on or before the twentieth day, exclusive of Sundays 
and legal holidays, after the day of service of this 
Writ upon you, to answer the plaintiff’s suit, and show why 
he should not have judgment against you for the cause of ae- 
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tion stated in liis declaration; and in case of your failure 
to appear and answer, judgment will be given against you 
by default. ' 

Witness the Honorable Walter I. McCoy, Chief Justice 
of said Court, the 9th dav of Julv, A. D. 1929. 

[seal.] FRANK E. CUNNINGHAM, 

! Clerk , 


By J. BUHRMAN, 

Asst. Clerk. 


WESTON VERNON, Jr., 

Attorney. 


Exhibit G. 

Section 1536 of the Code of Law for the District of 

Columbia. 

j 

| 

Summons.—In all common-law civil suits and actions in 
the District of Columbia the process for compelling the de¬ 
fendant’s appearance shall be a summons in the following 
form: 

Summons. 

of Columbia. 

i 
! 
i 

i 
i 

i 

i 

i 
i 
j 

i 
i 

| 

C D, Defendant. j 

j 

The President of the United States to the defendant,- 

-, Greeting: 


In the Supreme Court of the District 

At Law. 

No. —. 

A B, Plaintiff, 
vs. 


You are hereby summoned to appear in this court on or 
before the twentieth day, exclusive of Sundays und legal 
holidays, after the day of service of this writ upon 
20 you, to answer the plaintiff’s suit and sho^ T why he 
should not have judgment against you for the cause 
of action stated in his declaration; and in case of your fail- 
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lire so to appear and answer, judgment will be given against 

you by default. 

* * 

Witness the honorable-, chief justice of said 

court, the — day of-, anno Domini-. 

Clerk. 


Asst. Clerk. 

Exhibit H. 

Marshal/ of the United States, Washington, D. C. 

July 12, 1929. 

Mr. Weston Vernon, Jr., 

822 Investment Building, 

Washington, D. C. 

Dear Sir: 

In re Cardashian vs. Republic of Turkey. 

With reference to service of Declaration and Affidavit 
upon The Government of the Republic of Turkey, I re¬ 
quested an opinion from the United States Attorney as to 
whether the U. S. Marshal could serve this paper and the 
following is an excerpt of his letter to me under even date 
herewith, viz: 

“In the matter of serving process in Cardashian v. Re¬ 
public of Turkey, I beg to advise you that as your commis¬ 
sion entitles you to carry out the duties of your office only 
within the District of Columbia, and as process in this case 
would require you or your deputies to go on embassy prop¬ 
erty, which is, of course, foreign territory, my view is 
therefore that you should decline to make service in this 
case. International law, as well as diplomatic courtesy and 
usage, require that foreign embassies and legations be pro¬ 
tected from invasions of this kind and character.’’ 

I am, therefore, returning to you herewith the paper above 
referred to. 

Respectfully, 

(Signed) E. C. SNYDER, 

U. S. Marshal. 
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Mr. E. C. Snyder, 

United States Marshal, 
Washington, D. C. 

Dear Sir: 


July 15, 1929. 

! 7 

! 

i 

| 

i 

i 

j 

i 

! 


Re Vahan Cardashian v. The Republic of 'J’urkey. 

I 

I have your letter of July 12th returning the papers in 
the above matter. I assume from your letter thht it will be 
entirely proper to serve process on the Ambassador of Tur¬ 
key in the event that such service takes place at ia point not 
on Embassy property within the District of Columbia. I 
shall, therefore, endeavor to learn when and iwhere such 
service can be made. 

I am returning, herewith, the papers, together with the 

necessary fee. Will you please hold these until I advise 

vou when service can be made. 

* 

Verv trulv vours, 

(Signed) * ‘ WESTON VERNON, Jr. 

V/k. | 

end. 

Exhibit J. 

| 

Marshal of the United States, Washington!, D. C. 

Julyj 16 > 1929 - 

Mr. Weston Vernon, Jr., 

Messrs. Dunnington, Walker, Gregg & Gregg, 

822 Investment Building, ; 

Washington, D. C. 

i 

I 

i 

Dear Sir: 

In re Vahan Cardashian vs. The Republic oi Turkey. 

I am returning herewith papers in the above-entitled case, 
together with fee enclosed therewith, as the Marshal’s office 
cannot serve them on the Ambassador of Turjkey. He is 

3—5139a ! 
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immune from service in the District of Columbia whether he 
is on embassy property or not. 

Respectfullv, 

(Signed) ; E. C. SNYDER, 

U. S. Marshal. 


22 Exhibit K. 

77223. 

New York, 7 September, 1929. 

To the Attorney General, 

* / 

Washington, D. C. 

Sik: 

I have before me a Washington dispatch to The New 
York Times, under date of August 10, 1929, concerning 
my recent suit in the Supreme Court of the District of 
Columbia against the Turkish Government, through its 
“Ambassador.’’ The dispatch states that the Turkish 
“Ambassador” advised the Department of State that he 
had not given his consent to the suit, and that, at the 
instance of the Secretary of State, vou instructed the 
Federal Attorney to direct the clerk of the Court to de- 

9f 

cline to accept suits against a foreign Government unless 
the consent of such government accompanied the bill of 
particulars, etc., and concludes: “That channel is now 
closed under the Attorney General’s instructions.” 

I regret your action; it is arbitrary, untenable and 
plainly accommodating to the debtor, and is contemptu¬ 
ous of fact and right. Manifestly, you have examined 
neither the special private law which controls and deter¬ 
mines the case, nor even have you considered the general 
public law which sanctions and supports it. 

I will first state the facts, and will then show that— 

I. Even a foreign Government of full sovereignty may 
not, according to advanced concepts of international law, 
interpreted by authoritative opinions, express or implied, 
among them those of at least two American Secretaries of 
State, claim immunity from process to evade a local civil 
obligation, as in this case; 
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II. Turkey, by reason of her qauilfied sovereignty juri¬ 
dically, recognizes and accepts, by treaty, the exclusive or 
concurrent voice of the American Government in a case 
between herself and an American citizen, and, by unilater¬ 
ally abrogating the capitulatory regime, she forced, under 
the rule of reason upon an American claimant the option to 
choose between the American jurisdiction aiid Turkish 
jurisdiction, and 

III. Exchange of Ambassadors with Turkey is unconsti¬ 
tutional, and, therefore, Mouhtar has no! diplomatic 

23 status, and is entitled to no immunity, bijit, as agent 
of his Government he is liable to process like any 
other private non-resident alien. 

The Facts of the Case: Between 1909 and 191£ the Turk¬ 
ish Government, through its Ambassadors and I Consuls in 
the United States, engaged my legal services injthe United 
States, and failed to pay for them, as agreed.! Owing to 
the intervention of the World War, I was unable to press 
this claim, and another in the sum of $293,000. I did, how¬ 
ever, make a formal demand upon Mouhtar Bey, Turkey’s 
“ambassador,” at the first opportunity or in May 1929. 
Mouhtar requested me to file these claims with the Depart¬ 
ment of State, to which an inquiry had already been di¬ 
rected by me, if it would take them up. Theij, following 
the receipt of Mouhtar ? s replying note, the Department 
of State advised me that “ * * * the Department did 

not espouse diplomatic claims founded on contract between 
a citizen and a foreign government unless, in: an appro¬ 
priate case, the claimant has exhausted his leggl remedies 
in the tribunals of the contracting State respiting in a 
denial of justice . 9 9 

Concededly, under the usages of neither private nor pub¬ 
lic international law is it the duty or the right of a foreign 
office to press the claims of its individual nationals against 
a foreign government, nor is a foreign government even 
bound to consider such claims; it is on either hand an 
optional, discretionary practice, founded on comity and 
good faith. And, because it is so, a claimant! must have 
and has, subject to well defined limitations, but without 
regard to the probable adverse disposition of either gov¬ 
ernment—a disposition ordinarily influenced jbv political 
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considerations, as in this case—an unquestioned right to 
prosecute his claim in recognized tribunals of justice. 

Three special points, therefore, should be noted in this 
connection: 

24 (a) The United States Government, relying on 
Treaty, does not recognize Turkish tribunals and 

the Department of State knows that courts in Turkey are 
under complete control of the Executive. 

(b) Aloulitar does not contest the merit of the claim, 
upon which he has had full and timely knowledge and in¬ 
formation, but he suggests, apparently by prior agreement 
with and through the Department of State, an obviously 
impossible and absurd procedure; and, because of the com¬ 
plete subserviency of the courts of his country to the execu¬ 
tive branch of the Government, which he represents, his 
suggestion, and refusal to accept service, are plainly de¬ 
signed and intended to evade the obligation, and 

(c) Your ruling, if accepted by me, would shut off the 
only avenue of legitimate and rational action, and, in 
consequence, deprive me of my constitutional privilege to 
pursue and asseret my right, and would destroy that right. 

Under no rule of either private or public international 
law or of comity or public policy can the Government of the 
United States arbitrarily deprive its own citizens of the 
right and opportunity of prosecuting a legitimate claim 
against a foreign government, nor may immunity be in¬ 
voked in an effort to obstruct the processes of courts of 
justice, especially when immunity is claimed for the pur¬ 
pose of escaping a personal or official liability. 

I. Even a foreign Government of full sovereignty may 
not, according to advanced concepts of inter-ational law, in¬ 
terpreted by authoritative opinions, express or implied, 
among them those of at least two American Secre- 

25 taries of State, claim immunity from process to 
evade a local civil obligation, as in this case. 

Your ruling is apparently predicated upon the general 
rule of immunity which, under fixed limitations, accords a 
foreign government or diplomat exemption from process 
without its or his consent. There exists variable distinc¬ 
tion between the immunities of a foreign government and 
diplomat. In this case, however, immunity of the one pro- 
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tects the other. In the following paragraphs, therefore, 
where a distinction is not indicated the rule of immunity 
is intended to have equal application to both. 

The suit is against the Turkish Government, through its 
agent, in his official capacity. If the Turkish Government 
may not be sued, the agent cannot be served; but; if the 
Turkish Government can be sued, the agent then must 
submit to service; because the agent may claim diplomatic 
immunity in his official capacity only. The converse, of 
course, is not true. The agent ostensibly acting in' his 
official capacity, may, at his own risk, contract a debt which 
would not be binding upon his government. Bat in this 
case the agent by reason of his defective and spurious 
official title is not entitled to diplomatic immunity, and, 
therefore must accept service as agent and on behalf of his 
Government. 


Immunity or extraterritoriality is an ancient custom 
fastened upon the law of nations, ever changing in its 
scope and force according to period, nation and place. 
In the period of Roman power, in the middle agesjand even 
down to the Congress of Vienna, immunity was h n all-em¬ 
bracing and immutable right of inviolability of person and 
property deriving its inspiration and force from the 
monarchical conception or pretension that the “King does 
no wrong.” But that archaic fiction, glaringly inconsist¬ 
ent wuth the spirit of the laws and the doctrine of human 
rights (le droit des gens) has long since been cast into the 
discard. 

26 A rule, a law, must be limited in its force to its 
objective purpose. The rule of immunity, like any 
other, must be considered in the light of reason and of 
fundamental rights. Its scope must be limited to the free 
performance of the legitimate functions of the ’claimant. 
Its extreme limit is the boundary line of another’s right. 


“Immunity only proposes to offer unhindered; opportu¬ 
nity to discharge official functions” (Jean Roederer). But 


when it exceeds under the rule of reason its purpose or 


when it invades upon another’s right it ceases to operate. 


In its extreme claim, it may alter the ordinary pourse of 
procedure in the prosecution of a right, but it certainly 
cannot be set up as a defense, a weapon, as is attempted 
in this case, to defeat and destroy a legitimate right. 
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“Inviolability of person from molestation and inde¬ 
pendence of action in the discharge of official duties are the 
extreme purposes and limits of immunity” (Odier, Pierre 
Gabriel). 

Immunity does not signify complete freedom from the 
jurisdiction of law; evasion of debt is not an essential 
prerogative for unmolested performance of official duty. 
“An Ambassador may not become free from the law of 
the country to which he is accredited to the extent of re¬ 
fusing to pay the debt he has contracted” (Laurent). 

When a foreign government transacts business in the 
United States, it accepts the jurisdiction of American law; 
but a foreign government may not be sued in America, ex¬ 
cept with its consent, for a claim arising from a transaction 
performed or for damage sustained without the United 

States. These are elementarv. 

%> 

But, “it is an abuse of immunitv when it is invoked 
against a citizen who, in good faith, enters into con- 
27 tractual relations with an ambassador” (Lehr). 

These are the rational and juridical bases and 

limits of immunitv. 

* 

Among the “Instructions to diplomatic officers of the 
L T nited States 1897,” the rule is laid down that “ * * *- 

it is not to be supposed that any representative of this 
country would intentionally avail himself of the right (im¬ 
munity) to evade just obligations.” Nor would the United 
States Government. 

Even long before that rule was promulgated, on March 
9, 1874, the Secretary of State issued these instructions to 
the American Minister in Vienna: 

“ * * * The ex { reme doctrine of immunity, which was 

the necessity of an age of barbarism in the intercourse of 
uncivilized nations has happily yielded to the progress of 
Christianitv and modern civilization. * * * 

“An envoy is not clothed with diplomatic immunity to en¬ 
able him to escape from liabilities to which he otherwise 
might be subjected. * * * ” 

“Immunity of a soverign from suit in courts of other 
countries is not based on absolute right by virtue of sover¬ 
eignty but upon international comity.” Exchange v. Me- 
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Faddon 7 Crouch (U. S.) 116, 3 L. Ed. 287; The Santisma 
Trinidad, 7 Wheat 283, 5, L. Ed. 454; Johnson Lighterage 
Co. 231, Fed. 365, 368.) 

Comity is reciprocal. Turkey claims for herself an act 
of courtesy, which the United States through the above 
quoted instructions of the Secretary of State, formally de¬ 
clines to claim or accept for itself. 

Comity is even inferior to immunity, and immunity, which 
is a rule of international law, may be claimed only con¬ 
sistently with the constitutional guarantees accorded an 
American citizen. 

The Constitution of the United States anticipates and 
sanctions suits against ambassadors when it declares (Art. 

Ill, Sec. 2) “ * * * In all cases affectjing ambas- 

28 sadors * * * the Supreme Court fchall have 

original jurisdiction. * * * ” 

This provision grants a citizen an unconditional right to 
sue an ambassador. There is no suggestion in;it that the 
consent of an ambassador must be obtained pfior to the 
institution of action. The natural right of an Ambassador 
to sue in any court, or to be sued, with his consent, in any 
court, excludes any such assumption. Xor does the Gov¬ 
ernment of the United States sue a foreign government or 
even an ambassador in an American court. An Ambassador 
is subject to dismissal or recall when he ceases to be ac¬ 
ceptable; and if he be guilty of a crime subjecting him to 
arrest, he forfeits his diplomatic or official character, and 
becomes amenable to local jurisdiction. This constitu¬ 
tional provision clearly is in the interest of a citizen. Con¬ 
gress has power to prescribe or alter procedure, but it can¬ 
not, except through constitutional processes, ^bridge or 
alter the fundamental law. 

Immunity rests on changing customs—and on comity. 
Reason and justice must fix its limits. Some couhtries have 
special legislation upon it. The L T nited States | Statute of 
1790, which essentially proclaims the inviolability of public 
ministers and their entourage, was copied from the British 
Diplomatic Privileges Act of 1790. Like its prototype, it 
was manifestly designed to protect Public Ministers against 
undue or malicious molestation or humiliation. 

The Constitution of the United States provides (Art. 
XIV) : “ * * * nor shall any State deprive any per- 
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son of life, liberty or property, without due process’’ of law. 
The right to sue is inherent in the right to hold property. 
Any Executive act or law of Congress which deprives a 
citizen of this right is manifestly unconstitutional. Inter¬ 
national law, the basis of immunity and comity, can- 

29 not override a right guaranteed a citizen under the 
Constitution. 

Present-day juristic conception and usage tend toward 
restricting immunitv within the rule of reason. 

In the case of Gladstone vs. Mussuru Bey, Turkish Am¬ 
bassador to the Court of St. James, the plaintiff moved an 
injunction against the defendant to restrain him from with¬ 
drawing securities from the Bank of England. The court 
allowed the injunction against the Bank (Hem. and Mill, 
495, 1862). 

In 1921, the British Court of Appeals refused to grant 
exemption from jurisdiction to the Ambassador of Soviet 
Russia which then had formal relations with Britain. 

In France, Le Droit des Gens determines the limits of im¬ 
munitv. In Germanv, a recent decision held that violation 
by a foreign diplomat of the laws of Germany was not neces¬ 
sary to enable him to discharge his official duties, and, 
therefore, the claim of immunity could not be entertained. 

A Foreign diplomat’s baggage is immune from search or 
duty, but he may not bring dynamite, liquor, narcotics, or 
goods to sell. A diplomat may not violate the laws of the 
country to which he is accredited; that is fundamental. 
There is no basis in the law of nations for the notion that 
a foreign diplomat may exceed the speed limits or cart 
liquor in violation of local laws. His residence is foreign 
soil, and immune from entry or search, but it is to be used 
only for the purpose for which it is set up. Abuse of privi¬ 
lege destroys its basis. The fact that Turkish law allows 
the American Ambassador in Turkey to install a bar in his 
residence or to have four wives does not compel the United 
States, under the rule of comity, to extend similar privileges 
to the Turkish ambassador in the United States. 

30 Much of the misconception about immunity arises 
from its being confused with inviolability. “ Im¬ 
munity is altogether different from inviolability” (Deak). 
The person and residence, the archives and correspondence 
of an ambassador are inviolable; but entry under the proc- 
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ess of law is not violation of property. An ambassador is 
immune from arrest, except when he is guilty of subversive 
act or plot; in other cases of violation of law, his recall may 
be asked for or his passport handed to him. Secretary Mon¬ 
roe, in his instructions, dated December 23, 1S1|5, said that 
44 * * * Even Ministers of the highest grade, in case of 

great enormity, are subject to the penalty of the law, ac¬ 
cording to the Law of Nations.” 

In Exchange vs. McFaddon, 7 Crouch 116, the|Court said: 

44 * * * If a Minister’s crimes be such as to render him 

amenable to local jurisdiction, it must be because they for¬ 
feit the privileges annexed to his character, and the Minis¬ 
ter, bv violating the conditions under which jlie was re- 
ceived * * * ] ias surrendered the immunities granted 

on those conditions * * * has ceased to ;be entitled 

to them.” 

j 

This forfeiture of character and immunity applies equally 
to past crimes, if they were unknown to the receiving Gov¬ 
ernment at the time of the Minister’s reception, and is 
particularly applicable to Mouhtar. 

An ambassador is liable to local jurisdiction! for debt— 
personal or official; but he may not be compelled to attend 
court or give testimony. His furniture, if paicl for, is im¬ 
mune from levy or seizure, but his bank account is not; the 
claim of his flag is limited to his person and residence. 

The subject need not be pursued further. In the case 
under consideration, the method of procedure which the 
Department of State, on behalf of the agent of Turkey, sug¬ 
gests is as illegal as it is impossible. The concjusion must 
be that the suggestion is made in bad faith, and with the sole 
purpose of evading the obligation. 

31 Enough has been said to show that the! rule of im¬ 
munity is no bar to an action against a fbreign gov¬ 
ernment or diplomat upon a claim originating ip the United 
States. A contrary contention would plainly bq repugnant 
to the elementary rules and principles of law, logic and of 
reason. 

II. Turkey, by reason of her qualified sovereignty jurid¬ 
ically, recognizes and accepts, by treaty, the exclusive or 

4—5139a • I 
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concurrent voice of the American Government in a case 
between herself and an American citizen, and, by unilater¬ 
ally abrogating the capitulatory regime, she forced, under 
the rule of reason, upon an American claimant the option 
to choose between the American jurisdiction and Turkish 
jurisdiction. 

The Turkish State, set up in 1288, has ever been and now 
is, under varying titles or forms, a military despotism, in 
which a non-Turk has enjoyed, and enjoys, only such rights 
as expediency may compel the State to grant. Justice is 
sold to the highest bidder. Bribe-taking, euphoneouslv 
recognized as “bakhsheesh,” is a legitimate prerogative of 
the official. The report by an “Economists’ Commission to 
Inquire into the Cost of Living,” which, since the War, has 
increased twenty-fold, states, according to an Associated 
Press dispatch, dated, Constantinople, August 25, 1929, 
that “ * * * in order to get merchandise out of the 

Turkish customs the importer is forced to distribute among 
the officials, a sum averaging 30 per cent of the imported 
goods ’ value. * * * ” 

The regime of Capitulations which, in varying degrees 
and subject to well-defined conditions, recognizes the inde¬ 
pendence of foreign nationals from the juridical 
32 system of Turkey, and the consequent creation of 
Mixed Courts, were the effects of the incompatibility 
of Turkish and civilized conceptions and practices of jus¬ 
tice. Turkey herself initiated the system, which was sub¬ 
sequently embodied in collective and several treaties. 

On May 29, 1453, Mohammed, by charter, swore by the 
seven variants of the Koran “ * * * I concede to the 

inhabitants (Geneose) of Galata (Constantinople) their 
laws and franchises.” 

This was the prototype of the capitulations, which in the 
Treaty of Adrianople (Venice and Turkey) of April 15, 
1454, was converted into an International Agreement. 

By the Treaty of 1535 between France and Turkey the 
system was further developed and defined, and, in 1740, it 
was made into a general Treaty. England and Holland, in 
1579; Austria, in 1615; Russia, in 1711; Sweden, in 1737; 
Denmark, in 1756, and the United States , in 1830, by sepa- 
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rate Treaties with Turkey, were granted atid secured 
capitulatory rights. 

“These rights do not rest in the case of each nation on 
any single treaty; in the process of time, the\| have been 
extended or restricted by other treaties or protocols, as 
well as by varying interpretations * * *” (prown). 

By an Imperial Rescript, dated July 16, 1867j the Sultan 
sought to alter the capitulatory regime, against which act 
the Powers, including the United States, protested. It was 
then recognized by Turkey that the submission of foreigners 
to Ottoman jurisdiction could only be secured through the 
prior sanction and consent of the Powers, acting collec¬ 
tively or severally. 

In consequence, the Powers, except the United States, 
after prolonged negotiations, subscribed to h protocol, 
whereby, as a quid pro quo for the right to hold ireal estate, 
they made substantial concessions to the porte. 

33 In this connection, two points only need be 
stressed, to wit: the capitulatory system!rests upon 
solemn treaty provisions, and the right of eacli nation in 
this respect is, historically and legally, independent of that 
of other nations. j 

At the Lausanne Conference, on April 27, 1923, Lord 
Curzon, for the Allies, pointed out that “* * * there 

existed two very definite Treaties, that of 1871 knd that of 
1878, in which Turkey declared that the capitulations shall 
not be abrogated without the consent of all parties con¬ 
cerned.” 

Andre Mandelstam, Russian diplomat and jurist, and an 
authority on Turkey, observes that “ * * * Article IV. 
(of the American-Turkish Treaty of 1830) established an 
original, immutable American right.” 

It then follows that the sovereignty of Turkev in the 
domain of administration of justice is qualified by special 
and general treaties, and that, therefore, the general rule 
of exemption or immunity of a sovereign from! process in 
the courts of other countries does not apply jto Turkey. 
Political sovereignty and juridical or economic 
should not be allowed to be confused; moreove 
by abridged or qualified by special or general agreement or 
agreements. 


sovereignty 
; these may 
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Thus, under the Treaty of 1830, as amended in 1874, 
American citizens in Turkey enjoyed the protection of the 
capitulatory system and of the Mixed Courts. In 1914, 
Turkey abrogated the capitulations, against which act our 
Government protested. In the Treaty of Lausanne of 1923, 
the Department of State acquiesced in the abrogation of 
the capitulations; but the Senate, on January 17, 1927, 
withheld its consent to the ratification of that Treaty, as¬ 
serting thereby the legal status quo. 

34 The President may not annul or abrogate a treaty 
without the consent of the Senate (Taft; Lodge; 
Willoughby; Wright; Crandall, Hayden; Mathews; Whea¬ 
ton; Corwin). An American citizen is, therefore, within 
his right in declining to accept the jurisdiction of Turkish 
tribunals. Neither the American Government nor even the 
Turkish Government can compel an American claimant 
against Turkey to submit to the jurisdiction of Turkish 
courts. Xor can Turkev, bv her own arbitrary act, destrov 
the protection upon which an American claimant has relied, 
and, in consequence, destroy the very right itself. 

This aspect of the subject was well expressed by Ambas¬ 
sador Child, Chief American Observer at the Lausanne 
Conference, in a statement which he read to the Conference 
on December 28, 1922. He said, in part: 

The United States enjoys certain treaty rights 
which are obligations of Turkey, which cannot be set aside 
by Turkey alone, except by repudiation * * * Nationals 
of the United States have invested their personal or mate¬ 
rial fortunes in Turkey. * * * The protection upon 

which they have counted cannot he withdrawn ivitliout the 
creation of an obvious injustice . * * *” 

We have already seen that immunity of a sovereign from 
suits in the courts of other countries is not based on abso¬ 
lute right by virtue of sovereignty but upon international 
comity. Comity, how r ever, like immunity, is inferior to a 
treaty right. 

Under the rule of reason, therefore, Turkey must either 
set up an acceptable substitute body for the Mixed Courts, 
or she must accept the jurisdiction of American tribunals. 

In the special circumstances, an American citizen, 
whether his claim originated in Turkey or without, has the 
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unquestioned right of resting upon the capitulatory system, 
and of relying upon the protection of hife Government, 
which guaranteed that right by treaty. j 

Neither Turkey nor the Department of State is 
35 competent to dictate to an American citizen a course 
of procedure other than the one upon which he 
counted, and which is still in legal force. The citizen has 
the right to accept or reject any new proposed procedure. 
I choose to sue Turkey in America. 

i 

III. Exchange of ambassadors with Turkey is unconsti¬ 
tutional, and, therefore, Mouhtar Bey has no diplomatic 
status, and is entitled to no immunity, but a& agent of his 
Government, he is liable to process like any 'other private 
non-resident alien. j 

I 

The President, under the Constitution, is debarred from 
exchanging ambassadors with Turkey, and, ini consequence, 
he lacks power to clothe Mouhtar with diplomatic immunity. 

Certain facts should be restated. j 

On September 9, 1914, even before she entered the War, 
Turkey abrogated the capitulations against the whole 
world, against which act the interested natioiis protested; 
and on April 20, 1917, she broke off diplomatic relations 
with the United States, because the latter wa$ u in a state 
of war with the German Empire * * * an alley of 

Turkey * * * ”, and she then suppressed the Mixed and 
Consular Courts. j 

It is an established principle of international law~ that a 
treaty cannot be abrogated unilaterally; (d\) nor does 
severance of diplomatic relations terminate treaties be¬ 
tween sovereign nations, (b) nor internal chajnges in the 
person of a government or in the person of rulers affect the 
duties and obligations of a State toward foreigii nations. 
(a) Moore, Vol. 7, Page 103, Sec. 1089. j 
Hyde, Vol. 1, Page 731, Note 5. 

Hyde, Vol. 2, Page 167, Sec. 587. | 

Lawrence, Page 301, Sec. 126. j 

Stockton, Page 283, et sep. Sec. 130. 

36 Semble. 

Moore, Vol. —, Page 319. j 


Foulke, Vol. 1, Page 469, Note to Sec. 


401. 
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Davis, Page 236, et seq. 

Hall, Page 340, et seq. 

(b) H. V 7 . Hellech, Sec. 26. 

L. Oppenheim, Sec. 77. 

D. S. V. MacRae, L. R. 8 Eq. 69; 

Vattel, Droit des Gens, liv. 11, ch. xii, Sec. 183- 
197; 

Mablev, Du Droit Public, t. i. pp. 11, 112; 

DAguesseau, Oeuvres, ch. i. p. 493, Sec. 4; 

Montesquieu, Esprit des Louis, liv. xxvi, ch, xx; 

Grotius, De Jur. Bel. lib. 11, c, ix, Sec. 8 ; 

Tindall, Essay on the Laws of Nations, p. 12; 

Kent, Com. on Amer. Law, Vol. i, pp. 25, 26; 

Bykershoek, Quest, Jur. Pub. lib, ii, c. x; 

Heineccius, Elements Juris, at. et. Gent. lib. ii, 
Sec. 231; 

Wheaton, Hist. Law of Nations, p. 546; 

Terret Taylor, 9 Cranch’s Rep. p. 50; 

Calvin’s Case, 7, Coke Rep. p. 27; 

Wildman, Int. Law, Vol. i, p. 68. 

Accordingly, shortly after the armistice, in 1918‘, the 
Allied Powers and the United States notified the Turkish 
Government of the reapplication of the capitulatory system, 
and the Mixed and Consular Courts were reopened. 

By the Lausanne Treaty of August 6, 1923, the Depart¬ 
ment of State acquiesced in the abrogation of the capitula¬ 
tions, and by Art. I of that Treaty— 

“Each of the High Contracting Parties agrees to receive 
within its territory the diplomatic officers of the other 
Partv.” 

From the negotiation of the Lausanne Treaty in 1923, to 
1927, when the Senate acted upon it, the Department of 
State urged its ratification upon the alleged ground that 
the Lmited States desired to resume relations with Turkey, 

But on January 18, 1927, the Senate refused to advise 
and consent to the ratification of the Treaty. Whereupon, 
Mark L. Bristol, a Rear Admiral of the United States Navy, 
then stationed at Constantinople, ostensibly acting “in 
diplomatic capacity,” by two notes, dated February 
37 17, 1927, and exchanged between himself and the 
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Turkish Foreign Commissar, agreed on behalf of the 
United States, to resume normal relations ivith Turkey,” 
* * * on the bases of international laiv j* * * com¬ 
plete reciprocity * * * and the essential provisions of 

the Lausanne Treaty and its annexes .” j 

Admiral Bristol, according to the Department of State, 
was in reality the successor of Ambassador Elkus, who 
withdrew from Constantinople in 1917. The record, how¬ 
ever shows that the Admiral was sent to Constantinople as 
High Commissioner in 1919; his appointment was never 
confirmed by the Senate; his commission expired at the 
close of the session of the Senate, and was not renewed. 
The President can, of course, negotiate agreements with 
foreign nations through special agents; but| the Admiral 
was not that, nor was he High Commissioiier, in which 
capacity he acted. Had the President constitutional power 
to negotiate this Modus Vivendi, the disability of the agent 
could be subsequently cured by re-ex-cution or renewal of 
the instrument through a qualified agent. This point, how¬ 
ever, may be dismissed as a mere technical blunder on the 
part of the Department, and its legal and moral implica¬ 
tions need not be exploited. 

Thus, the Department of State by notes, labelled “ Modus 
Vivendi”, put into effect the rejected Lausanne Treaty. 
This “Modus Vivendi” differs from the Lau$anne Treaty 
in its title only. j 

On February 16, 1927, the Turkish Foreign; Commissar, 
also through his spokesman, Yonus Nadi Bey, announced 
that “* * * agreement has been effected! for the re¬ 

sumption of Turco-American relations on the j basis of the 
Lausanne Treaty. 

Turkey insists that the Treaty of 1830 and the American 
capitulatory rights are abrogated; and the President, in 
contempt and defiance of the expressed will of the Senate, 
accepts the pretension and position of Turkey and, 
38 on that basis, exchanges ambassadors with her. 

The Agreement, a wholly executive act, possesses 
the full force of the rejected Treaty of Lausanne, and all 
the attributes of a treaty. It re-establishes normal diplo¬ 
matic and treaty relations between the two countries; it 
can be renewed indefinitelv, but it need not be submitted to 
the advice and consent of the Senate. It robjs, in effect, 

i 

i 

i 

i 

i 

i 

i 
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the Senate of its concurrent voice in the making of treaties. 

The Modus Vivendi and the agreement under it, to ex¬ 
change ambassadors, are illegal and unconstitutional. There 
is no instance in American diplomatic history where a modus 
vivendi has been entered into on the basis of a rejected 
treatv. 

m/ 

A Modus Vivendi,; on such conditions as might have been 
agreed upon between the two countries, would have been 
proper before and pending the negotiation and ratification 
of the Lausanne Treaty, to expire upon action by the Sen¬ 
ate on the Treatv. 

But once the Senate acted on the Treaty, and rejected it, 
the Executive could enter into a Modus Vivendi on the essen¬ 
tial basis only of the Treaty of 1830. And if Turkey de¬ 
clined to enter into such a modus vivendi, then interna¬ 
tional law would govern the relations between the two 
countries, as between America and Russia, insofar as they 
relate to trade and conditions of residence. 

Initiation or resumption of diplomatic relations is not de¬ 
pendent upon a treaty; the President may do these things 
even in the absence of a treaty, or without reference to the 
Senate, except for .confirmation of his appointee. But, 
where a treaty, which provides for a resumption of rela¬ 
tions, has been rejected, or when there is already a treaty 
in legal force, then quite obviously and necessarily diplo¬ 
matic relations may and must be resumed on the basis of 
that Treatv. 

39 The President’s powers to negotiate treaties and 
to nominate diplomatic officers are not exclusive or 
plenary, but coordinate or concurrent. If, therefore, by 
an exchange of ambassadors, the President contrives to 
nullify or does nullify the treaty making power of the Sen¬ 
ate, he is then in contempt both of the Constitution and of 
the Senate. 

If the President is debarred by the Constitution from 
abrogating a treaty by direct action, he is equally debarred 
from doing the same thing by indirection. The Constitu¬ 
tion gives the President power to negotiate treaties, but 
not to make them—even provisionally, or under new titles. 

The power of the President to receive a Public Minister 
and its effect upon an existing Treaty was debated between 
Hamilton and Madison, in the Gazette of the United States, 
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June-September 1793. Hamilton, who was arguing in favor 
of the vridest power possible for the Executive, conceded 
nevertheless that this power was restricted by the Consti¬ 
tution onlv— 

* 

“* * * where a treaty antecedently existing between 

the United States and such nation involves the power of 
continuing or suspending its operation. * * * 

and Madison, fully supported by Jefferson, held that— 

“* * * when a suspension of treaties nkight happen 

from a consequential operation of a right to receive a Pub¬ 
lic Minister. * * *” 

i 

the President is debarred from receiving ! such Public 
Minister. 

i 

That is precisely the case we now have undfer considera¬ 
tion. The President, by exchanging Ambassadors with 
Turkey, has put himself in the position of accepting the 
abrogation of the capitulations by Turkey, apd, in conse¬ 
quence, of usurping, by indirection, the treaty making power 
of the Senate. If, therefore, the President lias no power 
to abrogate a treaty, he cannot exchange ambassadors with 
Turkey. He cannot clothe either Mouhtar or Grew with 
ambassadorial immunity or title. A principal can- 
40 not convey to his agent a power or title, which he 
himself does not possess. Confirmatioii by the Sen¬ 
ate of Mr. Grew does not and cannot validate an uncon¬ 
stitutional act. 

In the light of the foregoing, I shall apply for a Writ of 
Mandamus to compel the Marshal? to serve Mouhtar Bey, 
and reserve to myself the right to take such other steps 
against the Turkish Government and Mouhtar as may be 
proper. 

Very truly yours, 

(Signed) ‘ VAHAN CABDASHIAN. 

i 


j 

i 
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Exhibit L. 

Section 494, Chapter 15, Title 28, of the Code of Laws of 
the United States (R. S., Section 782; Dec. 22, 1896, C. 
3, 29 St at. 481). 

Marshals and Deputy Marshals; Oaths.—Every marshal 

and deputy marshal shall, before he enters upon the duties 

of his appointment, take, before any officer of the United 

States or of anv State authorized bv law to administer 

• * 

oaths, an oath or affirmation in the following form: “I, 
A. B., do solemnly swear (or affirm) that I will faithfully 
execute all lawful precepts directed to the marshal of the 

district of-, under the authority of the United States, 

and true returns make, and in all things well and truly, 
and without malice or partiality, perform the duties of the 
office of marshal (or marshal's deputy, as the case may 

be) of the district of-, during my continuance in said 

office, and take only my lawful fees. So help me God.” 
The words 4 ‘so help me God” shall be omitted in all cases 
where an affirmation is admitted instead of an oath. 

41 M em o randu m. 

Filed November 1, 1929. 

# * \ # # # # # 

On Submission on Briefs on Behalf of the Relator and the 
Defendants on a Rule to Show Cause Why the Whit of 
Mandamus Should Not Issue as Prayed. 

The above-entitled proceeding is before the Court for the 
determination of an oral motion for the issuance of a rule 
to show cause why a writ of mandamus should not issue as 
prayed in the petition. The matter has received careful 
consideration by the Court and the conclusions that have 
been reached follow: 

On July 9, 1929, the relator instituted an action at law 
against the Government of the Republic of Turkey, the 
action being for the recovery of the sum of twenty thousand 
dollars, with interest from the first of December, 1914, to¬ 
gether with the costs of the action. The action is one in 
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general assumpsit and seeks to recover from j the Govern¬ 
ment of the Republic of Turkey the sum of twenty thousand 
dollars for services which it is alleged the plaintiff per¬ 
formed for the Republic and which were of the value and 
reasonable worth of said amount. The usual summons was 
issued directed to the Government of the ]Republic of 
Turkey, and the United States Marshal in and for the Dis¬ 
trict of Columbia, to whom the summons was! directed for 
execution, has since the application for the fule to show 
cause mentioned above, made a return of the summons in 
substance to the effect that he had refused tb execute the 
process on advice of the United States District] Attorney. 

The petition for the writ of mandamus with its exhibits 
shows that the Marshal had in writing advi$ed the local 
counsel for the relator, who is also attorney of record 

7 i ~ 

42 for the plaintiff in the law action mentioned, of the 
reasons why he refused to execute the sjimmons, and 
copies of the letters from the Marshal to the attorney under 
dates of July 12th and July 16th, 1929, respectively, are 
attached as exhibits “H” and “J” to the pending petition 
for the writ of mandamus. The first of these letters in¬ 
corporates an extract or excerpt from a letter of the United 
States Attorney for the District to the Marshal, in which 
in substance he advises the [Marshal that his! Commission 

i 

entitles him to carry out the duties of his offide only in the 
District of Columbia, and that the service of process in this 


case would require him or his deputies to go 
property which is, he says 


on Embassy 


“foreign territory. My view is therefor that you should 

O * v i * 

decline to make service in this case,” 


and adds that 

| 

“international law as well as diplomatic courtesy requires 
that foreign embassies and legations be protected from in¬ 
vasions of this kind and character.” 

In the later letter from the Marshal to the attorney, that of 
the 16th of July, he returns the papers in the Case together 
with the fee which had been tendered the Marshal for the 
service of the papers, stating his reasons tb be that the 
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“Marshal’s office cannot serve them on the Ambassador of 

Turkev. That the Ambassador is immune from service in 
* 

the District of Columbia, whether he is on embassy prop¬ 
erty or not.” 

There is thus presented a case where an action at law has 
been instituted in this Court against a foreign government, 
and an attempt made to procure the service of the requiste 
process upon it by serving the Turkish Ambassador. 

The Court takes judicial notice of the fact that by no 
treaty has the Government of Turkey consented to be sued 
in this court or any other court in the United States. It 
also takes judicial notice of the fact that the Govern- 
43 ment of the United States has recognized the present 
Government of Turkey as a sovereignty, and that 
the President has recognized as its dulv accredited AmbaSr 
sador, His Excellency, Ahmed Mouhtar Bey. 

The recognition of the Republic of Turkey as an exist¬ 
ing sovereign, and of its Ambassador, by the President are 
political acts clearly within the constitutional powers of 
the Executive, and being so, cannot be reviewed by this 
Court and must be recognized as such by it. 

That a sovereignty mav not be sued without its consent is 
settled law in the United States and the principal has been 
applied in attempted suits against both the State and the 
United States governments. And with at least equal force 
the same principle has been recognized and applied in the 
field of international law, in cases where attempts have 
been made to sue foreign governments in courts other than 
those of their own countries. It would seem needless to 
point out that a foreign government has no situs outside of 
its own territorial boundaries. 

A few cases will be cited in support of the statements 
thus made. 

An interesting English case on the subject is that of The 
Duke of Brunswick against The King of Hanover, (6 
Beavan’s, 1). In that case a suit was brought in The Rolls 
Court in England against the King of Hanover, who, in his 
kingly person, was the Government of Hanover. It was 
held that a sovereign prince, resident in the dominions of 
another, is exempt from the jurisdiction of the courts there. 

It is to be noted in this English case that the King of 


37 


i 

EDGAR C. SNYDER, U. S. MARSHAL, ET AL. 

Hanover was, at the time the suit in question was instituted, 
actually residing in England and was an English subject 
and peer, and if exempt from suit in such a case, all the 
greater reason exists for applying the principle of 
44 immunity where no such residence can be! imputed to 
the sovereignty in question. 

In a comparatively early case in the Supreme Court of 
the United States, The Sapphire (11 "Wallace, 164), a case 
involving an action brought by the Government of France 
in the person of its Emperor, Napoleon III, the action was 
maintained, and in the course of its opinion the court used 
this language: 

j 

“ There are numerous cases in the English j reports in 
which suits of foreign sovereigns have beenj sustained, 
though it is held that a sovereign cannot be forced into 
court by suit.” (Underscoring supplied.) 

i 

| 

Citing a number of cases, among them the case mentioned 
above. 

In the case of Beers vs. State of Arkansas, (6li U. S., 527) 
the Supreme Court of the United States had this to say 
relative to the liability of a state to be sued: 

4 4 It is an established principle of jurisprudence in all 
civilized nations that the sovereign cannot be sued in its 
own courts, or in any other, without its consent and per¬ 
mission.’ ’ 

Again in the case of Smith vs. Beeves, (178 U. S., 436) 
the Supreme Court, following the rule laid dovjn in Beers 
vs. State of Arkansas, above cited, decided that the State 
of California had the right to prescribe any condition it 
saw fit before allowing any suit to be brought against it by 
an individual. 

In the case of Kawananakoa vs. Polyblank, (205 U. S., 
349) this language was used by the court on the question of 
the right to sue a sovereign: 

“ A sovereign is exempt from suit, not because of any 
formal conception or obsolete theory, but on the logical and 
practical ground that there can be no legal right! as against 
the authority that makes the law on which the right de¬ 
pends.” 


i 

i 

i 
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And to the same effect is the case of Porto Rico vs. 
Rosaly, (227 U. S. 270) in which case the court held 
45 the Porto Rican Government to be immune from suit 
without its consent. And the court so held although 
it might.fairly be said of Porto Rico that hers is a qualified 
sovereignty, when we remember the reserved power of the 
United States Government over it. 

In the light of the foregoing this Court would not be 
justified in issuing the rule to show cause asked for in the 
pending application and in the view the Court takes of the 
matter, it should go further and deny the prayers of the 
petition for the writ and dismiss the petition, and such 
order will be signed on notice and presentation. 

F. L. SIDDONS, 

Justice. 

November 1, 1929. 

Order Denying Motion for Rule, Dismissing Petition, Sc. 

Filed November 13,1929. 
##*#### 


Comes now the parties hereto by their respective attor¬ 
neys and this cause having come on for hearing upon the 
petition for a writ of mandamus and oral motion for the 

issuance of a rule to show cause whv a writ of mandamus 

* 

should not issue and all other pleadings of record, and the 
same having been duly considered, it is this 13th day of 
November, 1929, adjudged and ordered that the motion for 
the issuance of a rule to show cause be denied and the peti¬ 
tion for a writ of mandamus dismissed. It is further 
ordered and adjudged that respondent recover of relator 
its cost of defense, to be taxed by the clerk, and have execu¬ 
tion thereof. 

From the foregoing judgment, the relator by his said at¬ 
torney, in open court, notes an appeal to the Court of 
Appeals, whereupon the maximum of an undertaking 
46 for costs is hereby fixed in the sum of $100.00/100 
with leave to deposit the sum of $50.00/100 with the 
clerk in lieu thereof. 

F. L. SIDDONS, 

Justice. 


Approved as to form. 

NEIL BURKINSHAW, 

Asst. U. S. Atty. 
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Memorandum. \ 

i 

I 

November 26, 1929.—Undertaking on Appeal filed. 

I 

Assignment of Errors. 

Filed December 12, 1929. I 

i 

i 

# # *■ # * * j # 

j 

The relator respectfully designates the following assign¬ 
ments of error relied upon by him in the prosecution of his 
appeal from the order of this court dated November 13, 
1929: j 

First. That the said court erred in denying relator’s mo¬ 
tion for the issuance of a rule to show cause, by its order 
entered November 13, 1929. | 

Second. That the said court erred in failing ajnd refusing 
to grant the writ of mandamus as prayed for in the petition 
for mandamus and pleadings. 

Third. That the said court erred in dismissing the peti¬ 
tion for mandamus, by its order entered November 13,1929. 

Fourth. That the said court erred in holding that recog¬ 
nition by the President of the United States j of Ahmed 

* i 

Mouhtar Bey as the duly accredited Ambassador of the 
Government of the Republic of Turkey is, as the court 
states in its memorandum opinion, a “* * *j political 

act clearly within the constitutional powers of the 
47 Executive, * * * which “cannot be reviewed 

by this court * * j 

Fifth. That the said court erred in holding that the Exec¬ 
utive of the United States has exclusive and plenary power 
to exchange ambassadors with the Government pi the Re¬ 
public of Turkey. 

Sixth. That the said court erred in failing to hold that the 
action by the Congress of the United States in confirming 
the appointment of Joseph C. Grew as Ambassador of the 
United States to Turkey does not prevent this court from 
reviewing the unconstitutional act of the President of the 
United States in exchanging ambassadors with th£ Govern¬ 
ment of the Republic of Turkey. 

Seventh. That the said court erred in failing to jhold that 
Ahmed Mouhtar Bey is a nondiplomatic agent of the Gov- 


i 


i 
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ernment of the Republic of Turkey and as such is not en¬ 
titled to any diplomatic immunity. 

Eighth. That the said court erred in failing to hold that 
relator has a plain, legal right to have the respondent E. C. 
Snyder serve upon said Ahmed Mouhtar Bey the process 
issued by the clerk of this Court in the case of Vahan Car- 
dashian against the Government of the Republic of Tur¬ 
key, At Law No. 76914, now pending in this court, regard¬ 
less of whether said Ahmed Mouhtar Bey is a recognized 
and duly accredited ambassador or minister of the Govern¬ 
ment of the Republic of Turkey, or whether said Ahmed 
Mouhtar Bey is a nondiplomatic agent of the said Govern¬ 
ment of the Republic of Turkey. 

Ninth. That the said court erred in holding, as stated in 
the memorandum opinion of the court,” * * * that by 

no treaty has the Government of Turkey consented 
48 to be sued in this court * * * ”, whereas, the Gov¬ 

ernment of the Republic of Turkey by treaty accepts 
the concurrent voice of the Government of the United States 
in a case involving said Government of the Republic of 
Turkev and an American citizen. 

Tenth. That ! the said court, in taking judicial notice of 
the recognition by the Government of the United States of 
the Government of the Republic of Turkey as a sovereignty, 
erred in failing to distinguish between the political sover¬ 
eignty and the juridical sovereignty of said Government of 
the Republic of Turkey. 

Eleventh. That the said court erred in holding that the 
Government of the Republic of Turkey when sued in the 
courts of the United States upon a contract made and to be 
performed within the jurisdiction of the Government of 
the United States, as in the case of Vahan Cardashian 
against the Government of the Republic of Turkey, At 
Law No. 76914, now pending in this court, is entitled to 
the same immunities, if any, which may be accorded to said 
Government of the Republic of Turkey when sued in courts 
of the United States upon a contract made or to be per¬ 
formed outside the jurisdiction of the said Government of 
the United States. 

Twelfth. That the said court, in holding the Government 
of the Republic of Turkey immune from suit in the case 
of Vahan Cardashian against the Government of the Re- 
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public of Turkey, At Law No. 76914, now pending in this 
court, erred in failing to distinguish between the inviola¬ 
bility of the said Government of the Republic! of Turkey 
in a suit arising out of the exercise by said Government of 
the Republic of Turkey of political-official functions, and 
immunity, if any, of said Government of the Republic of 
Turkey in a suit based upon a commercial-contrhctual obli¬ 
gation of said Government of the Republic! of Turkey. 
49 Thirteen. That the said court erred in holding that 
the immunity, if any, of the Government! of the Re¬ 
public of Turkey from suit in the courts of |the United 
States necessitated or made proper the denial of the prayers 
of the petition for mandamus or the dismissal df said peti¬ 
tion. 

Fourteenth. That the said court erred in failing to hold 
that service upon Ahmed Mouhtar Bey of the process issued 
in the case of Vahan Cardashian against the Government 
of the Republic of Turkey, At Law No. 76914, now pending 
in this court, will give jurisdiction to said coiirt to hear 
and determine the issues raised therein and to render judg- 
ment against the defendant named therein, unless said de- 
fendant through the proper agency or agencies, and in the 
proper manner, claims and establishes immunity from such 
suit. 

Fifteenth. That the said court erred in failing to hold 
that relator has a plain, legal right to have the | respondent 
E. C. Snyder serve upon Ahmed Mouhtar Bey the process 
issued by the clerk of this court in the case of Mahan Car¬ 
dashian against the Government of the Republic of Tur¬ 
key, At Law No. 76914, now pending in this coiirt, regard¬ 
less of whether said Government of the Republics of Turkey 
claims and establishes immunity from such suit. 

Sixteenth. That the said court erred in failing to hold 
that the Government of the Republic of Turkey is not en¬ 
titled to immunity from service of process in ;the case of 
Vahan Cardashian against the Government of the Republic 
of Turkey, At Law No. 76914, now pending in this court. 

VAHAN CARDASHIAN, 

In Prol\ Persona, 
WESTON VERNON' Jr., 
Attorneys for Relator-Appellmt. 

i 

i 


i 
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50 Service of copy of the above assignments of error 
acknowledged this 12th dav of December, 1929. 

NEIL BURKINSHAW, 
Attorney for Respondents , Asst. U . S . Atty. 

Designation of Record. 

Filed December 12, 1929. 

# # # # * * # 

Now comes Vahan Cardashian, the appellant in the 
above entitled cause, and designates the parts of the 
record which he desires to have included in the transcript, 
said parts being considered sufficient for the determination 
of the questions raised on appeal, namely: 

1. Petition for writ of mandamus filed September 26, 
1929 and exhibits attached thereto. 

2. Memorandum opinion of Justice F. L. Siddons filed 
November 1, 1929. 

3. Order denying motion for issuance of a rule to show 
cause, dismissing petition for writ of mandamus and note 
of appeal. 

4. Assignment of Errors. 

5. This Designation of Record. 

VAHAN CARDASHIAN, 

In Pro. Persona, 
WESTON VERNON Jr., 
Attorneys for Relator-Appellant. 

December 12, 1929. 

51 Service of copy of the above designation of record 
acknowledged this 12th day of December, 1929. 

NEIL BURKINSHAW, 
Attorney for Respondents , Asst. U. S. Atty. 

52 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 51, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 77223 at Law, wherein 
United States of America ex rel. Vahan Cardashian is Re¬ 
lator and Edgar C. Snyder, United States Marshal for the 
District of Columbia, et al. are Respondents, as the same 
remains upon the files and of record in said Cou:j:t. 

In testimony whereof I hereunto subscribe myj name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 4th day of February, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Cleric . 

i 

j 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5139. United States of America ex rel. Vahaii Cardash¬ 
ian, appellant, vs. Edgar C. Snyder, United States Mar¬ 
shal, &c., et al. Court of Appeals, District of Columbia. 
Filed Feb. 5, 1930. Henry W. Hodges, Clerk, j 
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No. 5139 


BRIEF ON BEHALF OF APPELLANT. 


Nature of the Case. 

This appeal is brought for the purpose of obtaining a 
review of an order of the Supreme Court of the District 
of Columbia denying appellant’s motion for the; issuance 
of a rule to show cause why a writ of mandamus should 
not issue and dismissing appellant’s petition for a writ of 
mandamus. (R., p. 38). 

I 

Statement of Facts. 

During the years 1909 to 1914, both inclusive, the ap¬ 
pellant, who is an American citizen and an attorney ad¬ 
mitted to practice before the courts of New York, was 
requested to perform and did perform certain legal serv¬ 
ices for the benefit of the Government of Turkey. These 
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services were rendered in Washington, New York and 
other places in the United States at the request of the 
official representatives of the Government of Turkey who, 
during this period of time, occupied the position of Turk¬ 
ish Consul General in New York, and by the several per¬ 
sons who held the office of Turkish Ambassador in Wash¬ 
ington. These persons promised on behalf of the Gov¬ 
ernment of Turkey to pay the appellant twenty thou¬ 
sand dollars ($20,000.), the reasonable value of said 
services. 

The World War intervened in 1914 to prevent the ap¬ 
pellant from obtaining payment for the services he had 
performed. Although the United States never declared 
war on Turkey, the latter broke off diplomatic relations 
with the United States, on April 20, 1917, because of our 
declaration of war upon Germany early in April, 1917. 
In November, 1927 the Government of the Republic of 
Turkey sent to the United States Ahmed Mouhtar Bey 
who claims to be Ambassador Extraordinary and Min¬ 
ister Plenipotentiary of the Turkish Government. The 
appellant made a formal demand upon Ahmed Mouhtar 
Bey for payment of the amount due, but was requested 
by him to present the claim through the State Depart¬ 
ment of the United States. To appellant’s request that 
the State Department interpose on his behalf, he was ad¬ 
vised that:— 

u * * * it is the uniform practice of the De¬ 
partment not to espouse a diplomatic claim based 
on a contract between an American citizen and a 
foreign government unless, in an appropriate case, 
the claimant has exhausted his legal remedies in 
the tribunals of the contracting state with a result¬ 
ing denial of justice.” 

Appellant commenced an action at law in the Supreme 
Court of the District of Columbia against the Govern¬ 
ment of the Republic of Turkey on July 9, 1929 for the 
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purpose of recovering the sum of twenty thousand dol¬ 
lars ($20,000.), together with interest and cos^s. (R., 
pp. 11-15). A summons, duly signed and seated, was 
issued by the clerk of that court, commanding the defend¬ 
ant, the Government of the Republic of Turkey, tb appear 
and show why the appellant should not have judgment. 
(R., p. 14). This summons was presented to Edgar C. 
Snyder, United States Marshal for the District of Co¬ 
lumbia, the proper fee was tendered, and the Marshal 
was requested to serve the summons, declaration! and affi¬ 
davit of merit upon Ahmed Mouhtar Bey as the agent in 
the United States of the defendant. 

The Marshal, upon advice of the United States Attor¬ 
ney for the District of Columbia, refused to serve process 
on Ahmed Mouhtar Bey. He contended at first that such 
service would require him or his deputies to go on 6 ‘em¬ 
bassy property which is, of course, foreign territory’’ (R., 
p. 16); but later, when requested to serve the process at a 
point within the District of Columbia not on the prem¬ 
ises occupied by the alleged diplomatic representative of 
the Turkish Government, he contended that “He! (Ahmed 
Mouhtar Bey) is immune from service in the restrict of 
Columbia whether he is on embassy property!or not.” 
(R., p. 17). Still later the appellees contended that suits 
of the character of that begun by the appellant should not 
be accepted for filing by the Clerk of the Supreme Court 
of the District of Columbia, and the Clerk was so in¬ 
structed by a letter from the United States Attorney for 
the District of Columbia. (R., p. 18). 

In order to compel the Marshal to serve process on 
Ahmed Mouhtar Bey, the appellant, on September 26, 
1929, filed in the Supreme Court of the District of Co¬ 
lumbia a petition praying that a writ of mandamus issue 
commanding the Marshal to serve the summons, declara¬ 
tion and affidavit upon Ahmed Mouhtar Bey. The peti¬ 
tion named as respondents the United States Marshal 
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for the District of Columbia, who had refused to serve 
the process; the United States Attorney for the District 
of Columbia, who had advised the Marshal not to serve 
the process, and the United States Attorney General 
who is charged with superintendence and direction of the 
United States Marshals. Counsel for appellant appeared 
before Mr. Justice Stafford, who was then sitting in vaca¬ 
tion term, and by oral motion, requested the court to lay 
a rule requiring the above-named respondents to show 
cause why a writ of mandamus should not issue as prayed 
for in the petition. At the request of the Court the 
United States Attorney for the District of Columbia was 
notified of the pendency of the mandamus proceeding. 
Assistant United States Attorney Neil Burkinshaw ap¬ 
peared on behalf of the appellees. The vacation term of 
Mr. Justice Stafford having ended, a hearing was had 
before Mr. Justice Siddons at which counsel for appel¬ 
lant renewed the motion for the issuance of a rule to show 
cause, and counsel for the appellees were heard in oppo¬ 
sition to this motion. Upon the submission of briefs by 
counsel for both parties, the Court, Mr. Justice Siddons, 
announced in a memorandum opinion (R., pp. 34-38) that 
he would deny the motion for the issuance of a rule to 
show cause and dismiss the petition for a writ of man¬ 
damus, and that he would sign an order to that effect, 
which was accordingly done on November 13, 1929. (R., 
p. 38). 


Findings of the Court. 

The memorandum opinion of Mr. Justice Siddons, 
after stating the facts, disposed of the case as follows: 

“There is thus presented a case where an action 
at law has been instituted in this Court against a 
foreign government, and an attempt made to pro¬ 
cure the service of the requisite process upon it 
by serving the Turkish Ambassador. 
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“The Court takes judicial notice of the fact 
that by no treaty has the Government of j Turkey 
consented to be sued in this court or anjv other 
court in the United States. It also takes judicial 
notice of the fact that the Government: of the 
United States has recognized the present govern¬ 
ment of Turkey as a sovereignty, and that the 
President has recognized as its duly accredited 
Ambassador, His Excellency, Ahmed Mouhtar 
Bey. | 

“The recognition of the Republic of Turkey as 
an existing sovereign, and of its Ambassador, by 
the President are political acts clearly within the 
constitutional powers of the Executive, and being 
so, cannot be reviewed by this Court and imust be 
recognized as such by it. 

“That a sovereignty may not be sued without 
its consent is settled law in the United States and 
the principle has been applied in attempted suits 
against both the State and the United States gov¬ 
ernments. And with at least equal force the same 
principle has been recognized and applied in the 
field of international law, in cases where attempts 
have been made to sue foreign governments in 
courts other than those of their own countries. It 
would seem needless to point out that aj foreign 
government has no situs outside of its otvn terri¬ 
torial boundaries. 

“A few cases will be cited in support of the 
statements thus made. 

“An interesting English case on the subject is 
that of The Duke of Brunswick against The King 
of Hanover, (6 Beavan’s, 1). In that cajse a suit 
was brought in The Rolls Court in j England 
against the King of Hanover, who, in his kingly 
person, was the Government of Hanoveri It was 
held that a sovereign prince, resident in the domin¬ 
ions of another, is exempt from the jurisdiction 
of the courts there. 

“It is to be noted in this English case that the 
King of Hanover was, at the time the suit in ques¬ 
tion was instituted, actually residing in! England 
and was an English subject and peer, and if ex- 
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empt from suit in such a case, all the greater rea¬ 
son exists for applying the principle of immunity 
where no such residence can be imputed to the 
sovereignty in question. 

“In a comparatively early case in the Su¬ 
preme Court of the United States, The Sapphire 
(11 Wallace, 164), a case involving an action 
brought by the Government of France in the per¬ 
son of its Emperor, Napoleon III, the action was 
maintained, and in the course of its opinion the 
court used this language: 

‘There are numerous cases in the English 
reports in which suits of foreign sovereigns 
have been sustained, though it is held that a 
sovereign cannot he forced into court by suit/ 
(Italics supplied.) 

Citing a number of cases, among them the case 
mentioned above. 

“In the case of Beers vs. State of Arkansas, 

(61 U. S., 527) the Supreme Court of the United 

States had this to sav relative to the liabilitv of 

* •/ 

a state to be sued: 

‘It is an established principle of jurispru¬ 
dence in all civilized nations that the sovereign 
cannot be sued in its own courts, or in any 
other, without its consent and permission.’ 

“Again in the case of Smith vs. Reeves, (178 
U. S., 436) the Supreme Court, following the rule 
laid down in Beers vs. State of Arkansas, above 
cited, decided that the State of California had the 
right to prescribe any condition it saw fit before 
allowing any suit to be brought against it by an 
individual. 

“In the case of Kawananakoa vs. Polyblank, 
(205 U. S., 349) this language was used by the 
court on the question of the right to sue a sov¬ 
ereign : 

‘A sovereign is exempt from suit, not be¬ 
cause of any formal conception or obsolete 
theory, but on the logical and practical ground 
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that there can be no legal right as against the 
authority that makes the law on which the 
right depends.’ 

“And to the same effect is the case of Porto 
Rico vs. Rosaly, (227 U. S., 270) in which (jase the 
court held the Porto Rican Government to| be im¬ 
mune from suit without its consent. And the court 
so held although it might fairly be said of Porto 
Rico that hers is a qualified sovereignty, wfhen we 
remember the reserved power of the United States 
Government over it. 

“In the light of the foregoing this Court would 
not be justified in issuing the rule to show cause 
asked for in the pending application and in the 
view the Court takes of the matter, it should go 
further and deny the prayers of the petition for 
the writ and dismiss the petition, and such order 
will be signed on notice and preesntation.’^ 

I 

I 

Appeal. 

From the order of the Court denying the motion tor 
the issuance of a rule to show cause and dismissing the 
petition for mandamus, an appeal was noted in open 
court (R., p. 38) and the case was carried to this Court. 


Assignments of Error. 

i 

The errors assigned and herein relied upon by the ap¬ 
pellant are as follows: 

j 

| 

First: —That the said court erred in denying relator’s 
motion for the issuance of a rule to show cause, by its 
order entered November 13, 1929. 

Second :—That the said court erred in failing and re- 
fusing to grant the writ of mandamus as prayed for in 
the petition for mandamus and pleadings. 
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Third:— That the said court erred in dismissing the 
petition for mandamus, by its order entered November 
13, 1929. 

Fourth:— That the said court erred in holding that 
recognition by the President of the United States of 
Ahmed Mouhtar Bey as the duly accredited Ambassador 
of the Government of the Republic of Turkey is, as the 
court states in its memorandum opinion, a “* * * po¬ 
litical act clearly within the constitutional powers of the 
Executive, * !* *” which cannot be reviewed by this 
court * * 

Fifth : — That the said court erred in holding that the 
Executive of the United States has exclusive and plenary 
power to exchange ambassadors with the Government of 
the Republic of Turkey. 

Sixth:— That the said court erred in failing to hold 
that the action by the Congress of the United States in 
confirming the appointment of Joseph C. Grew as Am¬ 
bassador of the United States to Turkey does not pre¬ 
vent this court from reviewing the unconstitutional act of 
the President of the United States in exchanging am¬ 
bassadors with the Government of the Republic of 
Turkey. 

Seventh :—-That the said court erred in failing to hold 
that Ahmed Mouhtar Bey is a nondiplomatic agent of 
the Government of the Republic of Turkey and as such is 
not entitled to any diplomatic immunity. 

Eighth :—That the said court erred in failing to hold 
that relator has a plain, legal right to have the respondent 
E. C. Snyder serve upon said Ahmed Mouhtar Bey 
the process issued by the clerk of this court in the case 
of Vahan Cardashian against the Government of the Re- 
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i 

I 

i 


public of Turkey, At Law No. 76914, now pending in this 
court, regardless of whether said Ahmed Mouhtar Bey 
is a recognized and duly accredited ambassador or minis¬ 
ter of the Government of the Republic of Turkey, or 
whether said Ahmed Mouhtar Bey is a nondiplomatic 
agent of the said Government of the Republic of Turkey. 

i 

• i 

Ninth:— That the said court erred in holding, as 
stated in the memorandum opinion of the court, * * 
that by no treaty has the Government of Turkey con¬ 
sented to be sued in this court * * * ”, whereas, the Gov¬ 
ernment of the Republic of Turkey by treaty accepts the 
concurrent voice of the Government of the United States 
in a case involving said Government of the Republic of 
Turkey and an American citizen. 

j 

Tenth:— That the said court, in taking judicial no¬ 
tice of the recognition by the Government of the; United 
States of the Government of the Republic of Turkey as 
a sovereignty, erred in failing to distinguish between the 
political sovereignty and the juridical sovereignty: of said 
Government of the Republic of Turkey. 

Eleventh : — That the said court erred in holding that 
the Government of the Republic of Turkey when sued in 
the courts of the United States upon a contract m^de and 
to be performed within the jurisdiction of the Govern¬ 
ment of the United States, as in the case of Vahan Car- 
dashian against the Government of the Republic |of Tur¬ 
key, At Law No. 76914, now pending in this court, is en¬ 
titled to the same immunities, if any, which may be ac¬ 
corded to said Government of the Republic of |Turkey 
when sued in courts of the United States upon a contract 
made or to be performed outside the jurisdiction of the 
said Government of the United States. 
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Twelfth:— That the said court, in holding the Gov¬ 
ernment of the Republic of Turkey immune from suit in 
the case of Yahan Cardashian against the Government of 
the Republic of Turkey, At Law No. 76914, now pending 
in this court, erted in failing to distinguish between the 
inviolability of the said Government of the Republic of 
Turkey in a suit arising out of the exercise by said Gov¬ 
ernment of the Republic of Turkey of political-official 
functions, and immunity, if any, of said Government of 
the Republic of Turkey in a suit based upon a commer¬ 
cial-contractual obligation of said Government of the 
Republic of Turkey. 

Thirteenth:— That the said court erred in holding 
that the immunity, if any, of the Government of the Re¬ 
public of Turkey from suit in the courts of the United 
States necessitated or made proper the denial of the 
prayers of the petition for mandamus or the dismissal of 
said petition. 

Fourteenth : — That the said court erred in failing to 
hold that service upon Ahmed Mouhtar Bey of the process 
issued in the case of Vahan Cardashian against the Gov¬ 
ernment of the Republic of Turkey, At Law No. 76914, 
now pending in this court, will give jurisdiction to said 
court to hear and determine the issues raised therein and 
to render judgment against the defendant named therein, 
unless said defendant through the proper agency or 
agencies, and in the proper manner, claims and estab¬ 
lishes immunity from such suit. 

Fifteenth : — That the said court erred in failing to 
hold that relator has a plain, legal right to have the re¬ 
spondent E. C. Snyder serve upon Ahmed Mouhtar Bey 
the process issued by the clerk of this court in the case 
of Vahan Cardashian against the Government of the Re- 
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public of Turkey, At Law No. 76914, now pending!in this 
court, regardless of whether said Government of the Re¬ 
public of Turkey claims and establishes immunity from 
such suit. 


Sixteenth:— That the said court erred in failing to 
hold that the Government of the Republic of Turkey is 
not entitled to immunity from service of process in the 
case of Vahan Cardashian against the Government of 
the Republic of Turkey, At Law No. 76914, now pending 
in this court. 

The Issue. 


The main issue presented by this appeal is Whether 
in a suit in the Supreme Court of the District of Columbia 
instituted by an American citizen against the govern¬ 
ment of Turkey to recover money due the plaintiff under 
a contract for legal services rendered the embassy and 
consulate general of the Turkish government, which con¬ 
tract was entered into and performed on appellant’s 
part in the United States, service of process may pe had 
by serving a representative of the government of Turkey 
who claims diplomatic status and who has been recog¬ 
nized as the ambassador of Turkey to the United States. 

The various objections to such service of process ad¬ 
vanced by the appellees are that the Marshal’s commis¬ 
sion entitled him to carry out the duties of his office only 
within the District of Columbia and service of process 
here would require the marshal or his deputies to enter 
upon embassy property which is foreign territory; that 
such service would subject an ambassador to the exer¬ 
cise of local jurisdiction in such a manner as to interfere 
with freedom of diplomatic action, and therefore he is 
immune from service of process whether on embassy 
property or not; that an ambassador must be treated 


i 


i 
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as if he were not within the territory of the District of 
Columbia; that service of such process would be void 
under Title 22, Chapter 6, United States Code, Sec¬ 
tions 252, 253; that the clerk of the Supreme Court 
of the District of Columbia may not lawfully allow the 
institution of suits against foreign governments; that 
the Turkish government may not be sued in the courts of 
the United States without its consent, and process, there¬ 
fore, may not be served upon the diplomatic agent of 
that government. 

It is submitted that an examination of the statutes of 
the United States and of the law of nations will demon¬ 
strate that the Marshal may not lawfully refuse to serve 
process as requested. 

The Law and Its Application. 

A proper determination of the question here involved 
necessitates the ascertainment and application of the 
relevant principles and usages of international law and 
of comity. These are not prescribed or imposed by any 
superior power; they derive their sanction and authority 
from the common consent of civilized nations which ob¬ 
serve or enforce them consistently with their own funda¬ 
mental laws. 

The Scotia , 14 Wall., 170. 

International comity relates chiefly to the rules of 
courtesy or good will which governments observe in their 
dealings with one another on grounds of convenience or 
honor. 

Hershey, Essentials of International Law (1927) 
p. 3. 


\ 


The claim of the respondents that Ahmed Mouhtaf Bey 
is immune from service of process in the present case 
must fail unless the principles of international law or 
comity as accepted and applied by the United States! sanc¬ 
tion such immunity, or unless the reason for the existence 
of diplomatic privileges necessitates immunity to the ex¬ 
tent here claimed. 

A rule, a law, must be limited in its force to its ob- 
jective purpose. The rule of immunity, whether of a 
diplomatic agent or foreign sovereignty, like any other, 
must be considered in the light of reason and of funda¬ 
mental rights. Its scope must be limited to the free per¬ 
formance of the legitimate functions of the claimant. 
Its extreme limit is the boundary line of another’s right. 

Since Congress, by virtue of its constitutional power 
to define and punish offenses against the law of nations, 
is the primary source of definition of the rules of inter¬ 
national law for the United States, statutes relating to 
diplomatic privileges, and the decisions of domestic judi¬ 
cial tribunals thereunder, must receive first considera¬ 
tion. It is submitted that there is no treaty provision 
which can be held to support the position of the respond¬ 
ents. It will be helpful to refer to the writings of eminent 
jurists and authorities on international law, since such 
works— 

! 

“are resorted to by judicial tribunals, not for the 
speculations of their authors concerning what 
the law ought to be, but for trustworthy evidence 
of what the law really is.” 

The Paquette Hah ana, 175 U. S., 677, 700J 

Opinions of statesmen as expressed in state papers, opin¬ 
ions of legal advisors to the government, and diplbmatic 
correspondence are also important in determining the 
principles of international law applied by the United 
States. Decisions of courts of foreign countries may be 
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considered, not as authority, but for the purpose of show¬ 
ing how the law of nations is understood in those coun¬ 
tries. 

Thirty Hogsheads of Sugar v. Boyle, 9 Cranch 
191,198. 

The only provisions of our laws relating to diplomatic 
immunity are: 

Section 4062, R. S., U. S. Code, Title 22, Ch. 6, 
sec. 251, 255. 

Section 4063, R. S., U. S. Code, Title 22, Ch. 6, 
sec. 252. 

Section 4064, R. S., U. S. Code, Title 22, Ch. 6, 
sec. 253. 

Sections 4065, 4066, R. S., U. S. Code, Title 22, 
Ch. 6, sec. 254. 

These sections guarantee safe conduct to ministers, pro¬ 
vide penalties for offering violence to the person of a 
minister and prohibit suit against a minister whereby his 
person is arrested or imprisoned or his goods distrained, 
seized or attached. 

The appellant submits that an examination of the 
principles of international law and comity as accepted 
and applied in the United States will conclusively estab¬ 
lish that Ahmed Mouhtar Bey may properly be served 
with the process issued in a civil suit instituted in a 
United States Court against the state for which he is 
acting as agent. 


T 

I 

I 

i 
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Synopsis of Argument. 

i 

i 

This contention is based upon five fundamental prop¬ 
ositions which may be stated as follows: j 

I. Even an ambassador of unquestioned diplomatic 
status may be served with process in a civil suit 
against the nation he represents. 

II. Exchange of ambassadors with Turkey, having been 
accomplished on the basis of a treaty rejected by the 
United States Senate, is unconstitutional and: Ahmed 
Mouhtar Bey, therefore, has no diplomatic status. 

III. Turkey cannot successfully assert immunity from suit 
in a court of the United States on a business or com¬ 
mercial contract made with a citizen of the United 
States and which contract contemplated that it be 
performed within the jurisdiction of the! United 
States. 

I 

IV. Turkey’s Juridical Sovereignty is qualified by 
Treaty—she is not entitled to immunity. 

i 

V. Any alleged immunity of Turkey from suit in Courts 

of the United States cannot defeat the right pf appel¬ 
lant to have process served upon Ahmed Mouhtar 
Bey. j 


PROPOSITION NO. 1. 

Even an ambassador of unquestioned diplomatic 
status may be served with process in a civil suit against 
the nation he represents. 

In attempting a proper solution of any problem re¬ 
lating to diplomatic or sovereign immunity it is constantly 
to be borne in mind that the jurisdiction of each state 
within its dominions is absolute, and diplomatic or sover¬ 
eign immunity exists in any case only because of ,a volun¬ 
tary abnegation of such jurisdiction. | 

i 

i 


i 


i 


i 
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“The jurisdiction of the nation within its own 
territory is necessarily exclusive and absolute. It 
is susceptible of no limitation not imposed by it¬ 
self. Any restriction upon it, deriving validity 
from an external source, would imply a diminution 
of its sovereignty to the extent of the restriction, 
and an investment of that sovereignty to the same 
extent in that power which could impose such re¬ 
striction. 

“All exceptions, therefore, to the full and com¬ 
plete power of a nation within its own territories, 
must be traced up to the consent of the nation it¬ 
self. They can flow from no other legitimate 
source. ” 

Ch. J. Marshall in The Schooner Exchange v. 

McFaddon, 7 Cranch 116, 3 L. Ed. 287. 

The United States, like other nations, has consented 
to a restriction of its jurisdiction to some extent in cases 
involving foreign nations or their resident ministers. 
But it is not to be assumed that there is in practice any 
general, unlimited relaxation of this absolute jurisdic¬ 
tion in such cases. Immunity is allowed only within 
definite limitations. 

“The world being composed of distinct sover¬ 
eignties, possessing equal rights and equal inde¬ 
pendence, whose mutual benefit is promoted by 
intercourse with each other, and by an interchange 
of those good offices which humanity dictates and 
its wants require, all sovereigns have consented 
to a relaxation in practice, in cases under certain 
peculiar circumstances , of that absolute and com¬ 
plete jurisdiction within their respective terri¬ 
tories which sovereignty confers.” (Italics sup¬ 
plied) 

The Schooner Exchange v. McFaddon, supra. 
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Immunity of a sovereign from suit in courts of! other 
countries is not based on absolute right by virtue of 
sovereignty but upon international comity. 


Exchange v. McFaddon, supra; 

The Santisma Trinidad, 7 Wheat 283, 5, L. Ed. 
454; 

7 i 

Johnson Lighterage Co., 231 Fed. 365, 368L 


We cannot, therefore, apply any rule-of-thumb to 
each and every case involving the alleged immunities of 
foreign governments or foreign diplomats. Territorial 
sovereignty is of too great importance to be restricted 
by a mechanical application of generalizations.! The 
present case can be properly determined only in the light 
of a critical examination of the extent and purpose of 
sovereign and diplomatic immunity. 


Origin and Development of Diplomatic Privileges. 

A determination of the present extent of diplomatic 
exemptions necessitates an understanding of theirj origin 
and development. 

Ambassadors and ministers formerly did not| reside 
at foreign courts but were sent by one monarch to another 
only on special missions. A minister and his retinue, in 
early times, were conceived to be personal representa¬ 
tives of their sovereign ruler, and in order to enable them 
to carry out their mission they were accorded pertain 
privileges and exemptions, just as bearers of flags of 
truce have customarily been free from molestation. 
These privileges were described by early writers as the 
“inviolability’’ of the ambassador and his suite. 

Chitty’s Ed. VatteVs Law of Nations, Book 3, 
sec. 65, p. 456; 

j 

Hyde, International Law, p. 761; 

Moore, International Law Digest, Vol. Ilj p. 774. 


i 

i 
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To explain these privileges there was invented the fic¬ 
tion of exterritoriality— 

“. . . as if the minister and his suite were in con¬ 
templation of law to be regarded as being outside 
of the territory in which they reside.’’ 

Moore, International Law Digest, Vol. II, p. 774; 

Gilmore’s Notes on VatteVs Law of Nations, p. 

251. 

The custom of sending diplomatic agents to reside at 
foreign courts developed during comparatively modern 
times. To insure the minister’s freedom of activity, cer¬ 
tain immunities were extended to his residence called 
the “rights of embassy” or “rights of legation.” Prob¬ 
ably in no country has there ever existed a complete or 
absolute immunity from local jurisdiction of either the 
person of the ambassador, his retinue, or his residence, 
but during the Middle Ages the fiction of exterritoriality 
was literally applied to both the person of the minister 
and his domicile with the result that many monstrosities 
were engrafted upon the law of nations. (1) For a time 
this fiction was transformed from a metaphor into a legal 
fact; the principle of territorial sovereignty was dis¬ 
placed and the Exterritoriality of a foreign minister and 
his residence became an independent source of legal rule 


( x ) Thus it was held that local police could not even pass the min¬ 
ister’s residence without permission; immunity of the minister’s residence 
was extended to the whole quarter of the town in which the minister re¬ 
sided, ( called franchise des quartiers ), and to any private dwelling over 
which the ambassador placed the arms of his sovereign. Oppenheim, Inter¬ 
national Law, 4th Ed., Vol. 1. p. 629; Moore, International Law Digest, 
Vol. II, sec. 292, p. 759 et seq.; Lorimer’s Institute, 250. 

Moore points out that “in 1680 the Marquis de Villars, ambassador of 
France at Madrid, demanded and obtained satisfaction from the Spanish 
Government because the mayor of the city, accompanied by his bailiffs, 
traversed his quarter without permission.” Moore, International Law 
Digest, Vol. II, sec. 292, p. 760. 

Legations and consulates were formerly considered asylums for all 
who took refuge there from violence or from legal prosecution, and be¬ 
came shelters for criminals, tax-dodgers, and refugees of all descriptions. 
“In some instances/’ says Moore, “ambassadors of a thrifty turn realized 
enormous profits by hiring and granting their protection to houses which 
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instead of properly being considered as merely 9 , rough 
way of describing the effect of certain diplomatic priv¬ 
ileges. 

Hall, International Law , 7th Ed., p. 177; 

Deak, 23 American Journal International Law, 
582, July, 1929. j 

I 

The United States, like many other countries, today 
refuses to apply the fiction of “exterritoriality” in 
the solution of problems of international law insofar as 
it would lead to the conclusion that diplomatic | officers, 
their servants, and embassies and legations are wholly 
exempt from local authority. 

Thus, in the United States as well as in France and 
Germany, local law is enforced in respect of criminal 
offenses committed by nondiplomatic persons; on the 
premises occupied by a foreign public minister, Although 
if such premises w’ere in fact exterritorial, local criminal 
law would not be applicable. 

i 

Moore, International Law Digest, Vol^ II, sec. 
294, p. 778; 

Solic. Journal, X, 56, Nov. 18,1865; | 

Respublica v. De Long champs (Oyer $nd Ter¬ 
miner, Phila., 1784), 1 Dallas 111, 117; 1 L. 
Ed. 59. 

_i_ 

they then sublet to malefactors.” Moore, International Law Digest, Vol. II, 
sec. 292, p. 759. 

See also the opinion of Mr. Writ, Attorney General, to Mr. Adams, 
Secretary of State, Mar. 17, 1818, quoted in Moore, International Law 
Digest , Vol. IV, sec. 655, in which it is stated: “As little as it might be 
expected from the dignity of the office, the English books abound with 
instances of attempts on the part of foreign ministers to scrteen debtors 
from their creditors by the abuse of this privilege, and some ofi those cases 
are marked with an audacity equalled only by their absurdity. Thus, in one 
case, an attempt was made to protect a debtor on the ground of his being a 
hostler to a foreign minister, who, it was proven, never kept horses; in 
another, on the ground of the defendant’s being coachman to a foreign 
minister, who kept no coach; in a third, of his being a cookjto one who 
kept no kitchen nor culinary implements; in a fourth, of his being a gardener 
to one who had no garden; in a fifth, of his being a physician, although 
there was no proof that he ever prescribed in his life; and ini a sixth, on 
the ground of his being English chaplain to the ambassador from Morocco, 
who was a Mohametan.” 


i 
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And although the validity of a marriage is generally de¬ 
termined by the law of the place at which the ceremony 
is celebrated, it is generally held that a marriage per¬ 
formed on the territory occupied by a foreign legation in 
accordance with the forms prevalent in the country main¬ 
taining the legation, is invalid unless there has been com¬ 
pliance with local marriage laws. 

Lorimer’s Institutes, 251; 

Journal du Droit International Prive, 1S90, p. 
808; 

“. . . the private residence of the agent and 
that of the legation shall not enjoy the so-called 
privilege of ex-territoriality.” Art. 23, Project 
for Codification of American International Law, 
(March 2, 1925), American Institute of Interna¬ 
tional Law. 

“It is perfectly clear that ex-territoriality is 
a fiction which has no foundation either in law or 
in fact, and no effort of legal construction will ever 
succeed in proving that the person and the lega¬ 
tion buildings of a diplomatic agent situated in 
the capital of a State X are on territory which is 
foreign from the point of view of the State in 
question. There are sound practical as well as 
theoretical reasons for abandoning the term ‘ ex¬ 
territoriality ’, for the mere employment of this un¬ 
fortunate expression is liable to lead to errors and 
to legal consequences which are absolutely in¬ 
admissible. 

“Thus, if an individual entered a legation 
building and committed a crime there, the theory 
of ex-territoriality would require the local author¬ 
ities to regard this crime as an offence committed 
on foreign territory, which would be an obvious 
error.” 

Report of M. Diena of League of Nations Com¬ 
mittee of Experts for Progressive Codifica¬ 
tion of International Law, Vol. 20, (Spec. 
Supp.) American Journal International Law, 
153 (1926). 
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The extent to which courts go in modern tjunes to 
deny the claim that embassy property is foreign terri¬ 
tory, is demonstrated by a recent decision of the Supreme 
Court of Czechoslovakia, reported in— 

Sbirka Rozliodnuti Nejvssich Stolic Soudnich 
Republiky Ceskoslovenske, 1928, pp.j 632 et 
seq. (Noted, American Journal International 
Laic , 582, July, 1929) I 

I 

in which judicial execution on the Hungarian legation 
in Czecho-Slovakia was ordered in order to satisfy a 
judgment obtained in a Czecho-Slovakian court! against 
Hungary. The court in that case concluded t]hat real 
property is subject to local jurisdiction regardless of 
ownership, whether the owner is national or alien, in¬ 
dividual or sovereign, and a forced sale of the Hungarian 
legation would have taken place had not the j Czecho- 
Slovakian Parliament amended the law as to judicial exe¬ 
cution so as to exclude property of the legation. -Regard¬ 
less of the correctness of the decision in this particular 
case, it emphasizes the modern attitude of the courts of 
civilized nations with respect to the fiction of! exterri¬ 
toriality. 

Likewise, the United States does not countenance the 
archaic doctrine of “inviolability” insofar as jit would 
allow the allegedly “sacred” person of a diplomatic 
agent, his property, and the seat of the legation absolute 
immunity from local jurisdiction. Thus, in caqes of of¬ 
fences committed by public ministers affecting the ex¬ 
istence and safety of the state where they reside, if the 
danger is urgent, their persons and papers may be seized, 
and they may be sent out of the country. 

i 

Wheaton’s International Law, 5th Ed, p. 342. 

i 

| 

And if a minister voluntarily makes himself a party to 
a civil suit, he cannot thereafter claim immunity, or if 
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lie is a subject of the country to which he is accredited, 
he remains subject to its jurisdiction unless that coun¬ 
try renounces its authority over him. 

Vattel’s Law of Nations , Book IV, Ch. 8, Sec. 

Hi; 

Parkinson v. Potter , (1885) 16 Q. B. D. 152,162; 

See In Be Baiz, 135 U. S. 403, 34 L. Ed. 222, 10 
S. Ct. 854. 

The Attorney General has held that the entry into a 
minister’s garden by the agent of the owner of a slave 
and there seizing and carrying away to the owner such 
slave, is not a violation of the domicile of a foreign 
minister. 


1 Opinions Attorney General 141, (1804), Lin¬ 
coln. 

Furthermore, insofar as an ambassador participates in 
business activities which have no connection with his of¬ 
ficial duties, he is entirely subject to the civil jurisdiction 
of local courts. If he holds real property other than 
his official residence suit may be brought in rem against 
the property, or if he acts as guardian or trustee he may 
be sued in that capacity. 

“A diplomatic agent shall not be exempt from 
local jurisdiction even during the exercise of his 
functions: (1) for real actions, including posses¬ 
sory actions, relative to immovable property sit¬ 
uated in the territory where the agent is accred¬ 
ited, and which is neither the house he occupies 
nor that of the legation; (2) for actions connected 
with his capacity as heir or legatee of an estate 
settled in the territory of the country to which 
the diplomatic agent is accredited; (3) for actions 
resulting from contracts executed by the diplo¬ 
matic agent which do not refer to the seat or fur¬ 
nishings of the legation, if it has been expressly 
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stipulated that the obligation must be fulfilled in 
the country where the agent is accredited;! (4) in 
case of waiver of diplomatic immunity, which, how¬ 
ever, cannot occur without the consent of the Gov¬ 
ernment which the agent represents.’’ 

i 

Art. 27, Project for Codification of American 
International Law (March 2, 1925), American 
Institute of International Law; 

Oppenheim, International Law, I, sec. 391; 

Instructions to Diplomatic Officers of the United 
States, (1897), Par. 47, p. 19; j 

Fenwick, International Law, p. 363. 

The liability of diplomatic agents w’ho participate in 
business unrelated to diplomatic functions led Congress 
to pass the Act of February 5, 1915 (38 Stat. 807) re¬ 
stricting the transaction of such business by diplomatic 
officers of the United States. 

Just as modern authorities on international law leave 
out the ideas of exterritoriality and inviolability in con¬ 
sidering diplomatic privileges, so have they realized that 
the theory of an ambassador’s personfying his sovereign 
is no longer of any importance. Whereas an ambassador 
formerly was regarded as representing the person of his 
ruler, and hence was accorded all the privileges flowed 
to visiting monarchs such as the right to demand an in¬ 
terview at any time with the sovereign to which the am¬ 
bassador is accredited, today the ambassador’s powers 
have been limited. He is nothing more than a formal 
representative of his state, and although he is still tech¬ 
nically “received” by the head of the state to Which he 
is accredited, he does not deal with the sovereign Or pres¬ 
ident of the receiving state directly but carries! on his 
negotiations through officials having control of j foreign 
affairs. 

i 

j 

Fenwick, International Law, 350, 355. 


i 
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The error of the United States Attorney for the Dis¬ 
trict of Columbia in contending that embassy property is 
“foreign territory” or that an ambassador is inherently 
immune from service of all process, is at once apparent. 
"We must discard the fiction of exterritoriality and the 
equally erroneous view that an ambassador is in all re¬ 
spects inviolable, or personifies his sovereign, and, fol¬ 
lowing the rule advocated by enlightened publicists, and 
affirmed by our State Department, determine whether 
immunity from service of process in the present case is 
indispensable to the convenient discharge of diplomatic 
functions. 


“When logic and the policy of a state conflict 
with a fiction due to historical tradition, the fiction 
must give way. ? ’ 

Blachstone v. Miller, 188 U. S. 189. 

“The tendency of opinion in regard to immuni¬ 
ties of diplomatic agents is believed to be strongly 
toward restricting them to whatever may be in¬ 
dispensable to enable the agents to discharge their 

duties with convenience and safetv. The extreme 

* 

doctrine of immunity which was the necessitv of 
an age of barbarism and of the intercourse of un¬ 
civilized nations, has happily yielded to the prog¬ 
ress of Christianity and of modern civilization. 
The practical application of the doctrine, as among 
Christian peoples, should be confined to cases of 
the greatest importance. 

“An envoy is not clothed with diplomatic im¬ 
munity to enable him to indulge with impunity in 
personal controversies, or to escape from liabilities 
to which he otherwise might be subjected. 

The assertion of these immunities should be re¬ 
served for more important and delicate occasions, 
and should never be made use of when the facts of 
the particular case can expose the envoy to the 
suspicion that private interest or a desire to escape 
personal or pecuniary liability is the motive which 
induced it * * * 


I 
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“In reply to your request for further instruc¬ 
tions, the Department enjoins upon you to abstain 
from further efforts to make your litigation the 
cause, the question, or the occasion of diplomatic 
controversy, or for the assertion of diplomatic im- 

4 munities * * *.” j 

Mr. Fish, Secretary of State, to Mr. Jay, Min¬ 
ister to Austria-Hungary, No. 457, Dec. 29, 
1874, M. S. Inst. Austria, II, 289, 290. Quoted 
in Moore, International Law Digest , Vol. IV, 
sec. 661, p. 637. 

i 

The occasion for the above-quoted instruction | to the 
United States minister to Austria-Hungary wias the 
pendency of a suit in a Vienna court involving a dispute 
over the termination of the lease of the minister’s resi¬ 
dence. The positions taken by Executive officers ojn ques¬ 
tions of international law, while not having the same 
weight in a judicial forum as court decisions, are'strong 
evidence of American understanding of the rules of in- 
ternational law. 

Borchard, 22 American Journal International 
Law , 638-9. 

i 

i 

I 

Adverting constantly to the principle that neither an 
ambassador nor his residence are to be clothed with any 
general or absolute immunity through a literal applica¬ 
tion of the fiction of exterritoriality—that they are not 
completely impregnable to local jurisdiction, and keep¬ 
ing to the forefront the basic principle that the jurisdic¬ 
tion of the nation within its own territory is necessarily 
exclusive and absolute, we are faced with two questions: 

(1) Has there been a general relaxation of the abso¬ 
lute jurisdiction of the courts of the United States in 
cases of this kind ? 

(2) If there has been no such relaxation of jurisdic¬ 
tion, it is indispensable to the free exercise of diplomatic 




i 
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functions that an ambassador should be allowed im¬ 
munity from service of process in a suit against his gov¬ 
ernment ? 

* Any claim of diplomatic immunity for the ambassa¬ 
dor or his residence must be founded upon similar' ex¬ 
emptions, if any, allowed at the present time by this coun¬ 
try or other civilized nations, or upon the claim that such 
immunities are indispensable to the free exercise of diplo¬ 
matic functions. 

Present Status of Diplomatic Privileges. 

The appellant submits that the United States has 
neither expressly nor impliedly conferred upon ambassa¬ 
dors immunity from service of process in suits against 
foreign states; that any claim to such immpnity is not 
supported by the law of nations; that service of such 
process cannot in any way interfere with the perform¬ 
ance of diplomatic duties; and that freedom from serv¬ 
ice of such process is not indispensable to the free exer¬ 
cise of the functions of an ambassador. 

The Constitution of the United States anticipates and 
sanctions suits against ambassadors when it declares 
(Art. Ill, Sec. 2) “* * * In all cases affecting ambassa¬ 
dors * * * the Supreme Court shall have original juris¬ 
diction * * *” 

This provision grants a citizen an unconditional right 
to sue an ambassador. There is no suggestion in it that 
the consent of an ambassador must be obtained prior to 
the institution of action. The natural right of an am¬ 
bassador to sue in any court, or to be sued, with his con¬ 
sent, in any court, excludes any such assumption. This 
Constitutional provision is clearly in the interest of a 
citizen, because the Government of the United States 
does not sue a foreign government or even an ambassador 
in an American court. An ambassador is subject to dis- 
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missal or recall when he ceases to be acceptable; and, if 
he be guilty of a crime subjecting him to arrest, he for¬ 
feits his diplomatic or official character, and becomes 
amenable to local jurisdiction. Congress has poorer to 
prescribe or alter procedure, but it cannot, except through 
constitutional processes, abridge or alter the fundamental 
law. 

The only express grant of ministerial immunity! in the 
United States is contained in the following provisions of 
Title 22, Chapter 6, of the United States Code: 

4 ‘Section 251. Violation of safe conduct; pen¬ 
alty.—Every person who violates any safe conduct 
or passport duly obtained and issued under au¬ 
thority of the United States, shall be imprisoned 
for not more than three years, and fined, at the dis¬ 
cretion of the court. (R. S. sec. 4062.) 

“Section 252. Suits against ministers and 
their domestics prohibited.—Whenever any jvrit or 
process is sued out or prosecuted by any person in 
any court of the United States, or of a Statej, or by 
any judge or justice, whereby the person of any 
ambassador or public minister of any foreign 
prince or state, authorized and received as ^uch by 
the President, or any domestic or domestic serv¬ 
ant of any such minister, is arrested or imprisoned, 
or his goods or chattels are distrained, seized, or 
attached, such writ or process shall be deemed 
void. (R. S. sec. 4063.) ! 

“Section 253. Penalty for wrongful ^suit.— 
Whenever any writ or process is sued out ip viola¬ 
tion of the preceding section, every person by 
whom the same is obtained or prosecuted, Whether 
as party or as attorney or solicitor, and every offi¬ 
cer concerned in executing it, shall be deemed a vio¬ 
lator of the laws of nations and a disturber of the 
public repose, and shall be imprisoned for not more 
than three years, and fined at the discretion of the 
court. (R. S. sec. 4064.) 

“Section 254. Exceptions as to suits against 
servants, etc. of a minister; listing servants.—The 
two preceding sections shall not apply to any case 
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where the person against whom the process is is¬ 
sued is a citizen or inhabitant of the United States, 
in the service of an ambassador or a public minis¬ 
ter, and the process is founded upon a debt con¬ 
tracted before he entered upon such service; nor 
shall the preceding section apply to any case where 
the person against whom the process is issued is a 
domestic servant of an ambassador or a public 
minister, unless the name of the servant has, be¬ 
fore the issuing thereof, been registered in the De¬ 
partment of State, and transmitted by the Secre¬ 
tary of State to the marshal of the District of 
* 

Columbia, who shall upon receipt thereof post the 
same in some public place in his office. All per¬ 
sons shall have resort to the list of names so posted 
in the marshal’s office, and may take copies without 
fee. (K. S. secs. 4065, 4066.) 

These provisions, derived from the Act of April 30, 1790, 
are similar to the English statute of 7 Anne, c. 12. The 
English and American statutes are merely declaratory of 
the law of nations with respect to the extent of diplo¬ 
matic immunity. They enforce rather than confer min¬ 
isterial privileges. 

In re Baiz, supra. 

Holbrook v. Henderson, (1851), N. Y. Super. Ct. 

4 Sandf. 619. 

In providing for the punishment of those who arrest, im¬ 
prison or assault the person of a minister, or who seize 
his goods, these statutory provisions bring out the real 
theory of diplomatic immunity, namely, that a diplomatic 
agent may not be punished nor may his goods be seized 
for failure to abide by local laws, but in no sense is he en¬ 
tirely beyond the jurisdiction of those laws. 

“The theory of diplomatic immunity is not 
that the diplomatic officer is freed from the re¬ 
straints of the law and exempt from the duty of 
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observing them, but only that he can not b4 pun¬ 
ished for his failure to respect them. The!puni¬ 
tive power of the state can not be directly enforced 
against him. It will hardly be denied, however, 
that it is his duty to respect the laws of the; coun¬ 
try in which he resides, and that he may injmany 
conceivable cases be prevented from doing unlaw¬ 
ful acts, for which, if he were allowed to commit 
them, he could not be punished. Moore, Int . Law 
Dig. Vol. IV, sec. p. 678. j 

i 

It is at once apparent that the statutory provisions re¬ 
lating to diplomatic immunity do not require the Marshal 
to refuse to serve process upon Ahmed Mouhtajr Bey 
in the present case. Assuming that Ahmed Mouhtar 
Bey is entitled to diplomatic status and may not be ar¬ 
rested or imprisoned and his goods may not be seized, 
still, in the suit pending in the Supreme Court of the 
District of Columbia against Turkey, the goods of Ahmed 
Mouhtar Bey are not to be seized, nor is he to be arrested, 
imprisoned or in any way restrained. The suit jis not 
directed against him; he is not a party thereto; lie will 
not be personally affected by an adverse judgment! The 
possibility that as the agent of his government upon 
whom process is served, he may feel obliged to advise his 
principal of the pendency of the proceedings and arrange 
for counsel to represent the Turkish Government, can in 
no way be construed to constitute an arrest or imprison¬ 
ment of his person. The suit does not seek to punish 
Ahmed Mouhtar Bey for failure to pay his debts—it 
seeks to have the government of Turkey pay its just obli¬ 
gations. It must be concluded, therefore, that the process 
issued by the clerk of the Supreme Court of the District 
of Columbia in the case of Cardashian v. Turkey! is not 
void and the Marshal may not refuse to serve such process 
on the ground that such service would amount to a! viola¬ 
tion of the above-quoted statutory provisions. 
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It may be contended, however, that although there is 
no statute immunizing an ambassador from service of 
process in cases of his kind, still, under the general law 
of nations diplomatic agents are entitled to exemption 
from such service. It is not denied that there are general 
statements in judicial opinions, diplomatic correspond¬ 
ence, and works on international law, which, if taken 
broadly and without necessary qualification, support the 
view that an ambassador may not be served with process 
in any case. For example, see: 

Foelix, Traite du Droit hit. Drive , Vol. 1, p. 417; 

Moore, International Law Digest , Vol. IV, sec. 
661, p. 639; 

1 Op. Atty. Gen. 26, (1792), Randolph 

Respuhlica v. De Longschamps, supra. 

Such statements, however, are made either in discussing 
immunity in cases where suit is instituted against the am¬ 
bassador, or by writers who adhere literally to the idea 
of the exterritoriality of an ambassador, or else are 
properly qualified by the statement that immunity from 
service of process exists to the extent necessary to in¬ 
sure freedom of the ambassador in performing his du¬ 
ties. Nowhere is it held, either by publicists or judicial 
tribunals, that a diplomatic agent is immune from service 
of process in a suit against the state which the ambassa¬ 
dor represents. It is submitted that the actual practice 
in the United States and the view which is more in har¬ 
mony with the purpose of diplomatic immunity is that 
diplomatic agents are not exempt from such service. 

Nankivel v. Omsk All-Russian Government. 
N. Y. S. C. App. Div., 197 N. Y. S. 467, and 
N. Y. Ct. Appeals, 142 N. E. 569, 237 N. Y. 
150; 


I 


31 


i 

! 

i 


Carbone v. Carbone, N. Y. Sup. Ct. Spec. T. 

(1924), 123 Misc. 656, 206 N. Y. Supp.|40. 

i 

j 

i 

In the case of Nankivel v. Omsk All-Russian Govern- 
ment y supra, service of the summons and verified com¬ 
plaint was made upon the alleged managing agent of the 
defendant within the state, who at the time of such serv¬ 
ice was the financial attache to the Russian embassy in 
the United States, duly recognized as such by thfe Gov¬ 
ernment of the United States. The financial attache of 
an embassy, as a member of the ambassador’s retinue, 
would be entitled to the immunity of an ambassador. 

U. S. v. Benner (C. C. Pa., 1830) Fed. C&se No. 

14,568. | 

i 

The appellate division of the New York Supreme! Court, 
however, denied the contention that service of process was 
invalid because made upon an embassy attache. The 
opinion stated: 


4 4 The fact that the person served with the sum¬ 
mons and complaint, as agent of the defendant, 
happened to be also an attache of the Russian em¬ 
bassy, is of no importance. No action was brought 
against him personally. It is only the person of 
the attache and his goods and chattels that are im¬ 
mune from arrest and seizure.” i 


The New York Court of Appeals did not consider this 
point as the case was decided there upon other grounds. 

It is significant that the server of process in New 
York was not troubled in the Nankivel case with j any al¬ 
leged diplomatic immunity of an embassy attache in se¬ 
curing service upon a foreign government through its 
agent. Resort to mandamus to compel such service was 
unnecessary and should have been unnecessary hi the in¬ 
stant case. It is probably needless to point out that the 
laws of the United States which punish those who violate 

i 

i 

i 


| 
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the privileges of a foreign minister are equally obligatory 
upon the state courts as upon those of the United States. 

Ex parte Cabrera, (C. C. Pa. 1805), Fed. Oas. 

No. 2278; 

Moore, Inter national Law Digest, Vol. IV, sec. 
p. 631. 

In the ease of Carbone v. Carbone, supra, the Su¬ 
preme Court of New York clearly marked the distinction 
between the alleged personal inviolability of an ambas¬ 
sador and alleged immunity from service of process. The 
defendant in that case was a diplomatic attache of the 
Republic of Panama attached to its legation in Italy. 
While passing through New York, an order of arrest was 
issued against him in an action for divorce and summons 
was served upon him. Upon a motion to vacate the order 
of arrest and service of summons, the court held that as 
the order of arrest restrained the personal liberty of 
the attache it should be vacated, but that since the sum¬ 
mons would not interfere with the discharge of his diplo¬ 
matic functions, it would not be vacated. The court 
stated: 

“ There is a clear distinction between immunity 
from the service of civil process and immunity 
from arrest or other interference with personal 
freedom. ? ’ 

It is true that in the Carbone case the diplomatic attache 
was not accredited to the United States, but this is of 
no significance since a diplomatic agent, traveling on his 
way to the country to which he is accredited, through a 
third country, is entitled to the same diplomatic privilege 
of transit as when traveling through the country to which 
he is accredited. 

Wharton, Com. American Law, sec. 168. 
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Service of process in the Carbone case was not regarded 
by the New York court as an impediment which would 
interfere with performance of diplomatic function^, even 
though the person served in that case was the defendant 
in the action. The court refused to vacate the Service 
since the attache could appear by attorney and person¬ 
ally be free to go about his sovereign’s business] The 
instant case presents a much stronger reason for serv¬ 
ing process on Ahmed Mouhtar Bey, since he is hot the 
defendant, but is only the agent through whom seryice is 
to be had upon the state he represents. 

Analagous to the present case is the situation! which 
has confronted process-servers where the person upon 
whom process is sought to be served is aboard a foreign 
man-of-war stationed in a local port. Foreign warships 
have uniformly been allowed certain exemption^ from 
local jurisdiction, the older writers asserting that an 
armed squadron was- 

i 

“the immediate and living representative pf sov¬ 
ereignty. . . . This character follows it i in all 
places: wherever a vessel of vrar is stationed, the 
sovereign is present by his delegates.” 

i 

Caueliy, Droit Maritime International, (ed. 

1862) Vol. 2, p. 157. | 

i 

while other writers state that the commander of a public 
ship may in a sense be assimilated to a diplomatib agent 
accredited to a foreign court, the commander afid crew 
being similar to the embassy personnel, and the ship it¬ 
self being similar to the house of the embassy or lega¬ 
tion, the result of which is that the fiction of exterri- 
toriality applies to the vessel and her personnel. | 

Calvo, Le Droit International (4th ed.)|Vol. 3, 
sec. 1550; j 

See Moore, International Law Digest, yol. II, 
sec. 254, p. 571. 

i 

i 
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The Attorney General of the United States, however, 
held as early as 1799, that criminal and civil process 
might be served on board a British man-of-war lying 
within the waters of the United States. A treaty pro¬ 
vision that ships of war should be hospitably received, 
their officers and crews paying respect to the laws of the 
country, was held to be declaratory of the usage of na¬ 
tions. The Attornev General took the view’ that “hos- 
pitality” included protection, but that protection was to 
be enjoyed only upon condition that the laws and gov¬ 
ernment of the country are respected. 

“The officers and crew of a public ship-of-w 7 ar, 
being admitted to the United States, are entitled 
to be treated with hospitality and kindness; but 
this does not, in reason, require that the ship 
should be exempt from judicial process; and more 
especially w’hen they are bound by every kind of 
obligation to act in conformity to the laws of the 
country which affords them and their ship its sov¬ 
ereign protection w’hile within its jurisdiction. * * * 
“To disobey judicial process authorized by 
law’, or to resist it, on board of the ship, is incon¬ 
sistent with a due respect to the laws and govern¬ 
ment of the country.’’ 

1 Op . Att. Gen . 87 (1799) Lee. 

Thus, it is seen that although a ship of war is ordinarily 
exempt from the jurisdiction of a foreign friendly port, 
such as where attempts are made to libel the vessel or to 
search it upon a suspicion of illicit commerce- 

The Schooner Exchange v. McFaddon, supra; 

Mr. Bandolph, Secretary of State, to Mr. 
Fauchet, French Minister, Nov. 17, 1794, 7 
MS. Dom. Let. 403. Moore, International Law 
Digest, Vol. II, sec. 254, p. 574. 
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still, both civil and criminal process may be served upon 
a person aboard such a ship, without a statute specifically 
authorizing such service, and interference by the officers 
or crew with the performance of this function by officers 
of the law is inconsistent with a due respect for the laws 
of this country. 

Similarly may it be said that although a diplomatic 
agent may be exempt from arrest, although thb goods 
used by him in his official capacity may be exempt from 
seizure in ordinary cases, and although the property 
which he occupies as a representative of his country may 
be exempt from local jurisdiction to some extent, still, 
due respect for the laws of this country requires that 
there be no resistance to the service of process upon a 
foreign state through serving its diplomatic agept upon 
embassy property. j 

“At the present time the functions of h minis¬ 
ter are not deemed to be curtailed by his j respect 
for the local law; and his usefulness to his own 
country is increasingly regarded as dependent 
upon his possession of a reputation unblemished 
by any imputation of hostility or unfriehdliness 
towards the State to which he is accredited. 9 ’ 

i 

Hyde, International Law Chiefly as Applied by 
the United States, p. 749. 

• 

It has been shown that Ahmed Mouhtar Bey ii not en¬ 
titled to exemption from service of process in this case 
and that the Marshal should have served him with a copy 
of the summons, declaration and affidavit of merit 
whether such service takes place on alleged embassy prop¬ 
erty or not; that the premises occupied by Ahme<I Mouh¬ 
tar Bey are not exterritorial and may be entered by 
the Marshal for the purpose of serving process upon the 
Turkish government through its resident agent. The 
Marshal has objected not only to entering the premises 
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alleged to be embassy property, but has refused to serve 
process at a point not on such premises. It is submitted 
that service in this case may properly be accomplished 
either within the confines of the alleged embassy or any 
other place in the District of Columbia where Ahmed 
Mouhtar Bey may be found, but if, in extreme caution, the 
Marshal prefers not to effect service by going on alleged 
embassy property, he should still be compelled to serve 
the process at a point not on such premises. The State 
Department, erroneously adhering to the view that em¬ 
bassy property was exterritorial, held more than a hun¬ 
dred years ago that in cases where process sued out 
against a domestic in the employ of a foreign minister 
was not void under the act of April 30,1789, such process 
could not be served by entering embassy property, but 
advised the Marshal to obtain such service elsewhere than 
on the premises occupied by the minister. 

“In answer to the question proposed in your 
letter of this day to the Secretary, whether you 
can with propriety serve a writ upon William 
McGintv, ithe coachman of the minister from the 
Netherlands, for an assault and battery stated to 
have been committed upon the person of a con¬ 
stable of this city, while in the exercise of the 
duties of his office, antecedent to the period of the 
said coachman’s entering into the service in which 
he is now engaged, I have the honor to state, by 
the Secretary’s directions, that the writ may be 
served elsewhere than on the premises of the 
minister, ... or at any time and place other than 
that in which the coachman may be employed in 
the service of the minister.” 

Mr. Brent, Chief Clerk State Department to Mr. 
Ringgold, U. S. Marshal, Dec. 10, 1825, 21 
MS. Dom. Let. 210, cited in Moore, Interna¬ 
tional Law Digest, Yol. IV, p. 656. 
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The distinction made in the above case, it is submitted, 
is not in accordance with modern conceptions of inter¬ 
national law, but even if the validity of the distinction 
is upheld, still it follows that service may properly be 
had at a point not on embassy property where the process 
is not void under the act of April 30, 1789. In the pres¬ 
ent case, therefore, unless the respondents can show that 
the summons issued by the clerk is void under the act 
of April 30, 1789, following the State Department’s own 
view, and assuming Ahmed Mouhtar Bey to be Entitled 
to diplomatic privileges, the Marshal may serje such 
process at a point not on the premises occupied! by the 
alleged ambassador. 

The whole trend of modern thought and practice con¬ 
notes with the exigencies of the age, and restricts Immun¬ 
ity, whether of diplomat or foreign sovereignty* within 
the confines of reason, morality and its evident and neces¬ 
sary purposes and functions. 

“ Immunity only proposes to offer unhindered 
opportunity to discharge official functions . . . 
Inviolability of the person of the ambassador does 
not go beyond that which is necessary foij the ac¬ 
complishment of his official mission. . . . ” 

Roederer, Jean, Immunite des Ambassadeurs, 
pp. 18, 19. j 

i 

But when it exceeds its purpose or when it invades upon 
another’s right, it ceases to operate. In its extreme 
limit, it may alter the ordinary course of procedure in 
the prosecution of a right, but it certainly cannot be set 
up as a weapon to defeat and destroy a legitimate right, 
as is attempted in this case. 

“Inviolability of person from molestation and 
independence of action in the discharge of official 
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duties are the extreme purposes and limits of im¬ 
munity. ’’ 

Odier, Pierre Gabriel— Des Privileges des 
Agents Diplomatiques, p. 100. 

Immunity does not signify complete freedom from 
the jurisdiction of law; evasion of debt is not an essen¬ 
tial prerogative for unmolested performance of official 
duty. “An Ambassador may not become free from the 
law of the country to which he is accredited to the extent 
of refusing to pay the debt he has contracted.’’ 

Laurent— Droit Civil International, Vol. Ill, p. 
109. 

A Foreign diplomat’s baggage is immune from search 
or duty, but he may not bring dynamite, liquor, narcotics, 
or goods to sell. A diplomat may not violate the laws of 
the country to i which he is accredited; that is funda¬ 
mental. There is no basis in the law of nations for the 
notion that a foreign diplomat may exceed the speed 
limits or cart liquor in violation of local laws. His resi¬ 
dence is immune from entry or search, only to the ex¬ 
tent that it is used for the purpose for which it is set up. 
Abuse of privilege destroys its basis. 

Much of the misconception about immunity arises 
from its being confused with inviolability. “Immunity 
is altogether different from inviolability.” (Deak, So. 
Cal. Law Rev., p. 210) The person, the archives and cor¬ 
respondence of an ambassador are inviolable; but entry 
under the process of law is not violation of property. An 
ambassador is immune from arrest, except when he is 
guilty of subversive act or plot; in other cases of violation 
of law, his recall may be asked for or his passport handed 
to him. Secretary Monroe, in his instructions, dated De¬ 
cember 23, 1815, said that “. . . Even Ministers of the 
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highest grade, in case of great enormity, are subject to 
the penalty of the law, according to the Law of Nations.” 

An ambassador is liable to local jurisdiction fot debt 
—personal or official; but he may not be compelled:to at¬ 
tend court or give testimony if his diplomatic functions 
are thereby interfered with. His furniture, if paid for, 
is immune from levy or seizure, but his bank account is 
not; the claim of his flag is limited to his persojn and 
residence. These are the rational and juridical bases 
and limits of immunity today. 


PROPOSITION NO. 2. 

i 

Exchange of Ambassadors with Turkey, having 
been accomplished on the basis of a treaty rejected 
by the United States Senate, is unconstitutional, and 
Amhed Mouhtar Bey, therefore, has no diplomatic 
status. 

i 

! 

Appellant submits that the President, under the Con¬ 
stitution, is debarred from exchanging ambassadors with 
Turkey, and, in consequence, he lacks power to i clothe 
Ahmed Mouhtar Bey with diplomatic immunity. j 

Certain facts should be restated. 

On September 9, 1914, before Turkey entered the 
War, she abrogated the capitulatory regime, which rested 
on Article V of the American-Turkish Treaty of 1830. 
We then protested against that act. No state of war 
existed between America and Turkey; but, on Ajril 20, 
1917, Turkey broke off diplomatic relations with Amer¬ 
ica, because the latter was “in a state of war with the 
German Empire ... an ally of Turkey . . . .”, ^ad she 
then suppressed the Mixed and Consular Courts, ! known 
as the capitulatory courts. 

It is an established principle of international law 
that a treaty cannot be abrogated unilaterally, npr does 
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severance of diplomatic relations terminate treaties be¬ 
tween sovereign nations. 

Moore, Int . Law Dig., Vol. 7, p. 103, sec. 1089; 

Hyde, International Law, Vol. 1, page 731, note 
5; Vol. 2, p. 167; 

Lawrence, p. 301, sec. 126; 

Stockton, p. 283, et seq., sec. 130. 

“. . . treaties stipulating for permanent rights, 
and general arrangements, and professing to aim 
at perpetuity, and to deal with the case of war as 
well as of peace, do not cease on the occurrence of 
war, but are, at most, only suspended while it 
lasts; and unless they are waived by the parties, 
or new and repugnant stipulations are made, they 
revive in their operation at the return of peace.” 

Society for Propagation of the Gospel v. New 
Haven, 8 Wheat. 464, U. S. (1823). 

At the conference of London, January 7, 1871, the 
representatives of the assembled powers signed a pro¬ 
tocol, dated January 17, 1871, which reads, in part, as 
follows: 


“The Plenipotentiaries of North Germany, 
Austria-Hungary, Great Britain, Italy, Russia and 
Turkey, to-day assembled in conference, recognize 
that it is an essential principle of international 
law that no Power can absolve itself from the ob¬ 
ligations of a Treaty, nor modify its stipulations, 
except in pursuance of the assent of the Contract¬ 
ing Parties in virtue of an amicable agree¬ 
ment ...” 

Internal changes in the person of a government or in 
the person of rulers do not affect the duties and obliga¬ 
tions of a State toward foreign nations. 

H. W. Hellech, Sec. 26; 
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L. Oppenheim, Sec. 77; j 

D. S. V. MacRae, L. R. 8 cq. 69; ! 

Vattel, Droit des Gens, liv. 11, ch. xii, Seed. 183- 
197; | 

Mabley, Du Droit Public, t. i., pp. 11, 112 • 

D’Aguesseau, Oeuvres, ch. i., p. 493, Sec. !4; 

Montesquieu, Esprit des Lois, liv. xxvi, ch. xx; 

Grotius, De Jur. Bel. lib. 11, c, ix, Sec. $; 

Tindall, Essay on the Law of Nations, p. 12; 

Kent, Corn, on Amer. Law, Vol. i, pp. 25, i26; 

Bynkershoek, Quest . Jur. Pub. lib, ii, e. xj 

Heineccius, Elements Juris, at et Gent. lib. ii, 
Sec. 231; j 

Wheaton, Hist. Law of Nations, p. 546; 

Ter ret v. Taylor, 9 Cranch’s Rep., pp. 43^ 50; 

Calvin’s Case, 7, Coke Rep. p. 27; 

Wildman, Int. Law, vol. i, p. 68. 

I 

The United States and the Allied Powers accorciinglv 
notified Turkey, shortly after the armistice in 1918, of 
the reapplication of the capitulatory system, and the 
Mixed and Consular Courts were reopened. 

By the Lausanne Treaty of August 6, 1923, the De¬ 
partment of State acquiesced in the abrogation of the 
capitulations. Article 1 of that treaty provided: ; 

41 Each of the High Contracting Parties agrees to 
receive within its territory the diplomatic officers 
of the other Party .’ 9 

From the negotiation of the Lausanne Treaty in 1923, 
to 1927, when the Senate acted upon it, the Department 
of State urged its ratification upon the alleged ground 
that the United States desired to resume relation^ with 
Turkey. 
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On January 18, 1927, however, the Senate refused to 
advise and consent to the ratification of the Treaty. 
Whereupon, Mark L. Bristol, a Rear Admiral of the 
United States Navy, then stationed at Constantinople, 
ostensibly acting “in diplomatic capacity,” by two notes, 
dated February 17, 1927, and exchanged between him¬ 
self and the Turkish Foreign Commissar, agreed on be¬ 
half of the United States, to resume normal relations 
with Turkey, “. . . on the basis of international law 
. . . complete reciprocity . . . and the essential pro¬ 
visions of the Lausanne Treaty and its annexes.” 

Admiral Bristol, according to the Department of 
State, was in reality the successor of Ambassador Elkus, 
who withdrew from Constantinople in 1917. The Ad¬ 
miral was sent to Constantinople however, as High Com¬ 
missioner in 1919; his appointment was never confirmed 
by the Senate; his commission expired at the close of the 
session of the Senate, and was not renewed. The Presi¬ 
dent can, of course, negotiate agreements with foreign 
nations through special agents; but the Admiral was not 
that, nor was he High Commissioner, in which capacity 
he acted. Had the President constitutional power to ne¬ 
gotiate this Modus Vivendi, the disability of the agent 
could be subsequently cured by re-execution or renewal 
of the instrument through a qualified agent. This point, 
however, may be dismissed as a mere irregularity and its 
legal implications need not be exploited. 

Thus, the Department of State by notes, labelled 
“Modus Vivendi”, put into effect the rejected Lausanne 
Treaty. This “Modus Vivendi” differs from the Lau¬ 
sanne Treaty in its title only. 

On February 16, 1927, the Turkish Foreign Commis¬ 
sar also, through his spokesman, Yonus Nadi Bey, an¬ 
nounced that “. . . agreement has been effected for the 
resumption of Turco-American relations on the basis of 
the Lausanne Treaty.” 
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Turkey insists that the Treaty of 1830 and the Amer¬ 
ican capitulatory rights are abrogated; and the pres¬ 
ident, contrary to the expressed will of the Senatje, ac¬ 
cepts the position of Turkey and, on that basis, exchanges 
ambassadors with her. 

The Modus Vivendi, a wholly executive act, purports 
to possess the full force of the rejected Treaty of! Lau¬ 
sanne, and all the attributes of a treaty. It re-establishes 
normal diplomatic and treaty relations between the two 
countries; it can be renewed indefinitely, but it need not 
be submitted to the advice and consent of the Senate. 
In effect, it robs the Senate of its concurrent voice in the 
making of treaties. j 

It is submitted, therefore, that the Modus Vivendi 
and the agreement under it, to exchange ambassadors, are 
illegal and unconstitutional. There is no instance in 
American diplomatic history where a Modus Vivendi has 
been entered into on the basis of a rejected treaty. 

A Modus Vivendi, on such conditions as might have 
been agreed upon between the two countries, undoubtedly 
would have been proper before and pending the negotia¬ 
tion and ratification of the Lausanne Treaty, to expire 
upon action by the Senate on the Treaty. But onte the 
Senate acted on the Treaty, and rejected it, the Executive 
could enter into a Modus Vivendi on the essential basis 
only of the Treaty of 1830; and if Turkey declined to 
enter into such a Modus Vivendi, then the relatiohs be¬ 
tween the two countries, insofar as they relate to I trade 
and conditions of residence, would necessarily be gov¬ 
erned by international law. 

Initiation or resumption of diplomatic relations is 
concededly not dependent upon a treaty; the President 
may do these things even in the absence of a treaty, or 
without reference to the Senate, except for confirmation 
of his appointee. Where, however, a treaty, whicji pro¬ 
vides for a resumption of relations, has been rejected, or 


i 

I 

i 
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when there is already a treaty in legal force, then quite 
obviously and necessarily diplomatic relations may and 
must be resumed on the basis of that Treaty. 

The President’s powers to negotiate treaties and to 
nominate diplomatic officers are not exclusive and 
plenary, but coordinate or concurrent. The framers of 
the Constitution neither anticipated nor desired the con¬ 
clusion of manv treaties. 

* 

Farrand, Records of the Federal Convention, 
Vol. 2, pp. 396, 548; 

Moore, Inter national Law Digest, Vol. 5, pp. 162, 
310. 

Accordingly, they made the process of concluding a treaty 
rather difficult, it being required that the President act 
only with the advice and consent of two-thirds of the 
Senators present. The treaty-making power is subject 
to constitutional limitations, and a treaty which is in con¬ 
flict with the Constitution is void and may be so declared 
by the courts in the same manner as a statute. 

“The Constitution is to prevail over a treaty 
where the provisions of the one come in conflict 
with the other.” 

Marcy, Sec. of State, to Mr. Mason, Sept. 11, 
1854; 

Moore, Int . Law Dig., Vol. 5, p. 167. 

The Senate has repeatedly refused to consent to the rati¬ 
fication of treaties thought to be unconstitutional. 

Hayden, States’ Rights Doctrine and the Treaty- 
making Power, Am. Hist. Rev. Vol. 22, p. 56. 

It follow’s, 1 therefore, that if, by the subterfuge of a 
modus vivendi and the exchange of ambassadors, the 
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President contrives to nullify or does nullify the tiieaty- 
making power of the Senate, the instrument is void, and 
the diplomatic appointment made thereunder is likewise 
invalid. If the President is debarred by the Constitu¬ 
tion from abrogating a treaty by direct action, lie is 
equally debarred from doing the same thing by indirec¬ 
tion. The Constitution gives the President power to 
negotiate treaties, but not to make them, even provi¬ 
sionally or under the title of a modus vivendi . 

The power of the President to receive a public! min¬ 
ister and its effect upon an existing treaty was debated 
between Hamilton and Madison in the Constitutional con¬ 
vention. Hamilton, who was arguing in favor qf the 
widest power possible for the executive, conceded, Never¬ 
theless, that this power was restricted by the Constitu¬ 
tion— 

“ . . . where a treaty antecdently existing between 
the United States and such nation involves the 
power of continuing or suspending its opera¬ 
tion . . | 

j 

and Madison, fully supported by Jefferson, held that the 
President is barred from receiving a public minister— 

i 

“when a suspension of treaties might happen 
from a consequential operation of a right to re¬ 
ceive a public minister. ’ 9 

Gazette of the United States , June-Sept&nber, 
1793. 

i 

j 

j 

The case we now have under consideration Icomes 

j 

squarely within the rule laid down by the drafters of the 
Constitution. The President, by exchanging Ambas¬ 
sadors with Turkey, has put himself in the position of 
accepting the abrogation of the capitulations by Turkey, 


i 


i 
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and, in consequence, of usurping by indirection the treat} 7 
making power of the Senate. If, therefore, the President 
has no power to abrogate a treaty, he cannot exchange 
ambassadors with Turkey. He cannot clothe either 
Mouhtar or Grew with ambassadorial immunity or title. 
A principal cannot convey to his agent a power or title, 
wdiich he himself does not possess. Confirmation by the 
Senate of Mr. Grew does not and cannot validate an un¬ 
constitutional act. 

Mr. Justice Siddons, in his opinion, takes 4 4 judicial 
notice’’ of reception by the President of the so-called 
Turkish ambassador, etc. Is it necessary to comment 
that Executive and Legislative acts and measures are not 
final as to constitutionality, and, where a constitutional 
point is at issue it becomes the evident and immediate 
function of the court to consider and determine it? 
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PROPOSITION NO. 3. 

I 

j 

Turkey cannot successfully assert immunity from 
suit in a court of the United States on a business or 
commercial contract made with a citizen of the 
United States, which contract contemplated that it 
be performed within the jurisdiction of the United 
States. 

i 

i 

i 

The opinion of the Supreme Court of the District of 
Columbia took the view that process should not be Served 
upon Ahmed Mouhtar Bey because Turkey is immune 
from suit in the courts of this country. The court quoted 
general language from cases in which it was held j that a 
sovereign is immune from suit in its own courts, appar¬ 
ently without giving consideration to the circumstances 
under which immunity was allowed, and concluded that 
a foreign sovereign is entitled to similar immunity in 
the courts of the United States. This raises twb ques¬ 
tions : | 

(1) Is the immunity of a foreign sovereign from suit 
in local courts founded upon the same principles 
or is it coextensive with the immunity of the local 
sovereign from suit in its own courts! 

(2) To what extent and under what circumstances is 
a foreign sovereign allowed immunity from suit 
in local courts! 

i 

j 

The appellant submits that the two are not founded 
upon the same bases nor are they coextensive; that 
whereas immunity of the local sovereign from suit in its 
own courts is grounded upon the practical view that the 
enforcement of legal rights requires the sanction of a 
sovereign power and such sanction is lacking in suits 
against the political power supreme within its otvn con¬ 
fines, immunity of a foreign sovereign from suit in local 


i 
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courts is based upon and limited by the principles of 
good-will and comity which require only that one nation 
shall not impede the public functions of another; that 
suits against foreign sovereigns in courts of the United 
States are expressly sanctioned and in no way limited 
bv the Constitution, but find their limits in the rational 
principles of international law and comity; that both 
authority and logic require that courts consider them¬ 
selves competent to hear and determine suits against a 
foreign state arising out of a purely commercial contract 
entered into between the foreign state and a citizen of 
the United States, calling for performance by both par¬ 
ties within the United States, and not involving the ex¬ 
ercise by such foreign state of any of its political powers 
or sovereign functions. 


Bases of Immunity of Territorial and Foreign 

Sovereigns. 

The reason for the immunity of a local sovereign from 
suit in its own courts has been expressed by the Supreme 
Court as follows: 

“A sovereign is exempt from suit, not because 
of any formal conception or obsolete theory, but 
on the logical and practical ground that there can 
be no legal right as against the authority that 
makes the law on which the right depends. * * * 
As the | ground is thus logical and practical, the 
doctrine is not confined to powers that are sov¬ 
ereign in the full sense of juridical theory, but 
naturally is extended to those that in actual ad¬ 
ministration originate and change at their will the 
law of contract and property, from which persons 
within the jurisdiction derive their rights.’’ 

Kawananahoa v. Folyblarik, 205 U. S. 349, 353. 

Immunity of foreign sovereigns is allowed, however, for 
the very different reason that: 
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“The world being composed of distinct sov¬ 
ereignties, possessing equal rights and eqikal in¬ 
dependence, whose mutual benefit is promoted by 
intercourse with each other, and by an interchange 
of those good offices which humanity dictates and 
its wants require, all sovereigns have consented 
to a relaxation in practice, in cases under certain 
peculiar circumstances, of that absolute and com¬ 
plete jurisdiction within their respective! terri¬ 
tories which sovereignty confers.’’ (Italicjs sup¬ 
plied) i 

The Schooner Exchange v. McFaddon, sdpra. 

The Davis , 10 Wall. 15. j 

The Roseric, 254 Fed. 154, 161. 

i 

i 

Thus it is seen that while the raison d'etre of immunity 
of the territorial sovereign is that “there can be njo legal 
right as against the authority that makes the law on 
which the right depends”, the immunity of foreigh states 
from suit in local courts is a creature of comity, alid that 
while, in strict theory, the immunity of the suprenjie local 
sovereign need not be confined to the exercise of its sov¬ 
ereign powers, immunity of the foreign sovereign: is con¬ 
sented to only “under certain peculiar circumstances” 
which we shall consider in due course. 

i 

I 

Constitution Extends Judicial Power of the United 
States to Suits Against Foreign States.; 

; 

Any claim to a general or absolute immunity! of for¬ 
eign states in courts of the United States is conclusively 
negatived by the express provision of the Constitution 
that the judicial power shall extend to: 

“controversies between a State or the Icitizens 
thereof, and foreign States, citizens or subjects.” 

Article III, Section 2. 


i 
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The provision is broad and unqualified, extending the ju¬ 
dicial power to suits between citizens and foreign states 
‘ 4 without reference to the subject matter of the con¬ 
troversy’\ * * # 

The Sapphire, 11 Wall. 164. 

Cohen v. Virginia, 6 Wheat. 264. 

This carries out the fundamental conception that “the 

jurisdiction of the nation within its own territory is nec- 

essarilv exclusive and absolute.” 

* 

The Schooner Exchange v. McFaddon, supra. 

At the time the Constitution was adopted there was 
no American case holding a foreign sovereign immune 
from suits of any kind, and it cannot be contended, there¬ 
fore, that the Constitution simply extended the judicial 
power to such suits if the foreign state saw fit to volun¬ 
tarily submit to the jurisdiction. 

“The Constitution was dealing with the only 
sort of jurisdiction then exercised, namely com¬ 
pulsory jurisdiction; to assume that its creators 
had in mind some sort of voluntary submission to 
jurisdiction in the nature of voluntary arbitration 
is to import into this phrase an idea foreign to the 
entire judiciary article.” 

Hayes, Private Claims Against Foreign Sov¬ 
ereigns, 38 Harv. L. Rev., 602-3. 

Nor can it be maintained that the Constitution allows 
foreign states to sue in courts of the United States, but 
not to be sued. To read into the above clause such a 
meaning w’ould place a strained construction on part of 
the clause when a similar construction cannot be placed 
on the remainder. Thus, it would not be contended that 
subjects of foreign states may sue in courts of the United 
States, but may not be sued. So far as the judicial power 
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Distinction Between Acts Jure Imperium and 

Acts Jure Gestionis. 

When does an actionable wrong exist for which a for¬ 
eign sovereign may be subjected compulsorily toj the ju¬ 
dicial power of the courts of the United States? It is 
submitted that a right of action enforceable in the courts 
of the United States exists against a foreign state in all 
cases where a right of action would exist against an in¬ 
dividual, except in the “peculiar circumstancesf’, men¬ 
tioned by Chief Justice Marshall, where comity dictates 
the exemption of the foreign state. 

“With a few exceptions, growing out of public 
policy, the rules of law which apply to the Govern¬ 
ment and to individuals are the same. There is 
not one law for the former and another for the 
latter. 

i 

McKnight v. U. S., 98 U. S. 179. j 

I 

What are the “peculiar circumstances” suggested by 
Chief Justice Marshall? It was considered by the Chief 
Justice that when a foreign prince visits a state, he is 
exempt from arrest, and that when foreign troops of war 
are allowed to pass through a country they are immune 
from local jurisdiction, but it was very carefully pointed 
out that- 

j 

“there is a manifest distinction between the pri¬ 
vate property of the person who happens to be a 
prince, and that military force which supports the 
sovereign power, and maintains the dignity and in¬ 
dependence of a nation.” 

The Schooner Exchange v. McFaddon, supra, 

I 

I 

i 

i 
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The principle was definitely enunciated by Chief Justice 
Marshall in a later case: 

4 4 It is,'we think a sound principle, that when a 
government becomes a partner in any trading com¬ 
pany, it divests itself, so far as concerns the trans¬ 
actions of that company, of its sovereign character, 
and takes that of a private citizen.’’ 

Bank of U. S. v. Planter’s Bank of Georgia, 9 
Wheat. 904. 

So it has become established that a state is immune from 
suit when it acts in its sovereign capacity, but when it 
participates in ordinary commercial transactions of a 
private nature it loses its right to exemption. This is 
the rule generally recognized in the United States, Great 
Britain and continental countries. A foreign sovereign 
or state is not immune from suits in courts of the terri¬ 
torial sovereign when the basis of the suit is an act per¬ 
formed by the foreign state in its private capacity. 

Berrizzi Bros. v. Steamship Pesaro, 271 U. S. 
562; 

South Carolina v. United States, 199 U. S. 437; 

United States v. Wilder, 3 Sumner (U. S.) 308; 

North American Com. Co. v. United States, 171 
U. S. 110; 

Oliver v. Worcester, 102 Mass. 489; 

Sharp’s Rifle Range v. Rowan, 34 Conn. 329; 

Hamspohn John c. Bey of Tunis, Court of Lucca 
(Italy), March 22, 1887 (Journ. du Dr. Int. 
Prive, Vol. 16, p. 335); 

Elmilick c. Bey of Tunis, Court of Lucca, April 
2,1886, (Jour, du Dr. Int. Prive, 1887, p. 501); 

Eeritiers de Plessis-Belliere v. Leon XIII, pape, 
Trib. civ. de Montedidier, Feb. 4, 1892, (Jour, 
du Dr. Int. Prive, 1892, Vol. 19, p. 447); 
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Ministere des finances autrichien c. Dreyfus, 
Trib. federal Suisse, section de droit public, 
Mar. 3, 1918, (Rev. de Droit Int. Privej, 1919, 
Vol. 15, p. 172); I 

Etat neerlandais c. Societe du ckemin de fer 
Liegeois-Limbourgeois, Cour de Cassation, 1 
re ch., June 11, 1903, (Jour, du Drqit Int. 
Prive, 1904, p. 417); 

Ran c . Dundy, cour d’appel de Grand (Bel¬ 
gium) March 14, 1879, Pasicrisie belg4, 1879, 
2.175; j 

Banque roumaine de commerce et de credit de 
Prague c . Etat Polonais, (Roumania) Oct. 18, 
1920, Rev. de Dr. Int. Prive, 1924, Voll 19, p. 
581; | 

Somigli c. State of Sao Paulo of Brazil, j(Italy) 
Civil Court of Florence, June 8, 1906, Rev. de 
Dr. Int. Prive, 1910, 527; 

De Croonenbergh c. VEtat Independent du 
Congo, Trib. de Bruxelles, Jan. 4, 1896, Pasi¬ 
crisie beige, 1896, 3.252; j 

Etat de Bahia c. Feldmann, Cour de Bruxelles, 
5e ch., Nov. 22, 1907, Pasicrisie beige, 1908, 
2.55; (Journ. du Dr. Int. Prive. 1908, p. 210); 
Association Nationale c . State of Ceara (Brazil), 
First Chamber, Civil Tribunal of Paris, July 
11, 1929, (See U. S. Daily, October 11^ 12, 15, 
1929); | 

Brothers Mellerior v. Queen Isabella of Spain, 
Court de Paris, June 3, 1792, (See Bar, Int. 
Law, 614); j 

Ysselsteyn’s Heirs v. Belgium, (Suprende Court 
of Holland), 1903 Weeklbad van het recht No. 
7888; | 

Molina v. Co7mnission Reguladora, 91 IN’. J. L. 
382; 103 Atl. 397; 
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The Charkieh (1873) L. R,, 4 A. & E. 59; 

The Attualita (1916) 238 F. 209; 

Maru Navigation Co. v. Societa Commerciale di 
Navigation , 271 Fed. 97; 

The Florence H., 248 Fed. 97; 

The Pesaro, 277 Fed. 473; 

The John G. Stevens, 170 U. S. 113; 

The Siren, supra; 

Workman v. New York City, 179 U. S. 552; 

The Davis, supra; 

Long v. The Tampico, 16 Fed. 491; 

The Johnson Lighterage Co. No. 24 (1916) 
supra; 

Briggs v. Light Boat, 89 Mass. 287; 

U. S. v. Ansonia Brass & Copper Co., 218 U. S. 
452; 

North American Com. Co. v. U. S., 171 U. S. 110. 

Considering the cases in foreign tribunals, we find that 
the Elmilick case, supra, is squarely in point. In that 
case a citizen of Italy had been retained by the Bey of 
Tunis to represent the latter in certain proceedings in¬ 
volving the estate of a Tunisian who had died in Italy. 
The Bey of Tunis, a sovereign prince, was interested in 
the estate of the deceased Tunisian, partly as a creditor 
of the deceased and partly as purchaser of the inheri¬ 
tances of certain of the heirs. The Italian citizen brought 
suit against the Bey to recover the fee alleged to have 
been promised for his services. The lower court and the 
Italian court of appeal declared itself competent to en¬ 
tertain a suit against a foreign prince under the circum¬ 
stances. ; 

In the present case the appellant was retained by the 
various Turkish ambassadors and consuls-general for the 
purpose, among other things, of representing Turkey in 
connection wdth the estates of certain Turkish nationals 
who had died while resident in the United States. The 
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appellant is in the same poistion as the Italian citizen in 
the Elmilick case—he entered into an ordinary commer¬ 
cial contract with a foreign government to perform; serv¬ 
ices for that government, the result of which was to the 
pecuniary advantage of the foreign government and for 
which he was to receive recompense. In entering into the 
contract the Turkish state was not exercising any jof its 
political functions. Nor could performance of the con¬ 
tract within the territorial judisdiction of Turkey he 
called for by either party. By resorting to the processes 
of private law of the United States, in entering into this 
contract outside the sphere of action of its authority as 
a sovereign, Turkey must be held to have become in¬ 
volved in a legal relationship which falls within the com¬ 
petence of the courts of the United States. 

Other cases in European courts establish that when 
a state appears as the claimant of an inheritance or en¬ 
ters into ordinary contractual relations with the nationals 
of other countries it descends to the plane of a private 
person and is necessarily subject to local law. Thus in 
Heritiers de Plessis-Belliere c. Leon XIII, pape, supra, 
a suit was maintained in France against the Pope ip a suit 
to set aside a will in wdiich the papacy vras a beneficiary. 
The Pope, for our purposes, must be considered as an 
independent sovereign. 

The case of Etat neerlandais c. Societe du chejnin de 
fer Liegeois-Limbourgeois, supra, is particularly inter¬ 
esting since it involved the liability of a state for transac¬ 
tions growing out of the operation of a railroad. In this 
case a Belgian corporation brought suit against the Neth¬ 
erlands in a Belgian court asking for reimbursement of 
an amount which the Belgian corporation had expended in 
constructing a railroad station in Holland on a line owned 
by the Dutch state. The lower court in Belgium de¬ 
clared itself to be incompetent to entertain such! a suit, 
stating that nations did not concede to any foreign au- 
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thority the power to command them; that jurisdiction 
necessarily implied execution and a judgment in such 
case would be a sterile declaration. The Belgian Court 
of Cassation, however, reversed the judgment of the 
lower court, holding that the Dutch state, was sued as a 
personne civile and that with foreign states, just as with 
the Belgian state, sovereign rights are not at issue when 
the state is sued in a matter of private law and not as 
custodian of the supreme political power. Similarly, in 
Ysselstyn’s Heirs v. Belgium, supra, the Supreme Court 
of Holland held that a Dutch citizen may recover against 
Belgium in Dutch courts for an overpayment made on a 
shipment of wood over a Belgian state railway. 

Another activity outside the political field, wherein a 
foreign state may not enjoy immunity from jurisdiction, 
was considered in Rau c. Dunity, supra, in which a Bel¬ 
gian court held that the Peruvian government must sub¬ 
mit to the jurisdiction of Belgian courts in a suit growing 
out of the exportation of guano by the Peruvian govern¬ 
ment. Roumanian courts applied the same principle to 
the tobacco monopoly of the Polish state in Banque rou- 
maine de commerce et de credit de Prague c. Etat Polo - 
nais, supra, in which a Roumanian bank sued the Polish 
government in a Roumanian court on a contract entered 
into between the Roumanian bank and the Polish govern¬ 
ment for the purchase of cigars. 

The case of Association Nationale v. State of Caera 
(Brazil) supra, is indicative of the modern tendency to 
restrict and confine within rational limits the immunity 
of foreign states. The Association Nationale was a pri¬ 
vate bondholders’ organization owning bonds of the State 
of Brazil (Caera). In 1917 the organization instituted 
proceedings in the civil court of Paris against the State 
of Brazil to obtain payment of certain Brazilian bonds in 
gold francs. Judgment went for the plaintiff by default. 
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Later, however, the defendant appeared and objected to 
the jurisdiction of the French court on the ground that 
Brazil was a foreign state entitled to immunity from suit 
in French courts. The Civil Tribunal of Paris rejected 
this contention and, while taking full cognizance of the 
principle of immunity, stated that the court was compe¬ 
tent to give judgment against a foreign state for the exe¬ 
cution of obligations in favor of French citizens. The 
court adopted the very practical view that when u for¬ 
eign state has solicited and obtained French savings, the 
courts of France should lend their aid to the creditor in 
recovering his savings. 

Thus, “ under the stress of the evolution of interna¬ 
tional life, ? ? it is now generally recognized that in com¬ 
mercial or financial transactions the legal bases of obli- 
gation, unless provided otherwise, are and should be the 
same, whether the borrower or debtor is a private person 

or a State. ! 

! 

It would be a dangerous precedent in the new, changed 
international relations of the United States to bar pr de¬ 
prive a citizen from the opportunity and right of prose¬ 
cuting a legitimate claim against a foreign state in Amer¬ 
ican tribunals. Billions of dollars, which the American 
investor, the laborer, the farmer, and artisan, have lent 
and are still lending to foreign nations would lose! their 
chief security if the American Court were to withhold its 
protection as against a defaulting borrower of American 
savings. 

Obviously, to override constitutional guarantees, and 
allow a foreign state or diplomat to hire the labor and 
take the savings of an American, and then set up im¬ 
munity as a means of escaping the obligation, would 
be as cruel and purposeless as it would violate the 
elementary rules of reason and of justice. 
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Immunity from interference in the discharge of nor¬ 
mal official-political functions is quite reasonable and un¬ 
derstandable; but immunity from process for debt is an 
anachronism, and an intolerable impediment in the path 
of international commerce. It is indeed equivalent to a 
condemnation of the moral integrity of the government 
which claims it and is a reflection upon the intellectual 
integrity of the government which supports it. An 
American tribunal must, of course, determine the claims 
of immunity in the light of the fundamental law of the 
land, of reason, of fairness and of the enlightened con¬ 
cepts of the age. 

Foreign nations have seen the logic and necessity of 
these principles. In Brothers Mellerior v. Queen Isa¬ 
bella, supra, the plaintiffs, Paris jewellers, instituted suit 
in a French court against Queen Isabella of Spain for 
the price of jewelry supplied both before and after the 
Revolution of 1868 which drove her from the throne. The 
Court de Paris held that as the Queen had ordered and 
used the goods in a private capacity she could be sued. 

In 1881, the Minister of Honduras to France, acting 
for his Government, entered into negotiations for a loan, 
with a French banking group; later, action was brought 
against the Minister, in his official capacity, who claimed 
diplomatic immunity. But the Court (Le Tribunal Cor- 
rectionel de Nice) held that he was not engaged in a 
diplomatic act but in a “commercial transaction”, and, 
therefore, could not claim immunity. 

Nice, 2 December 1881, Gazette du Palais, 82, 
1, 138 . 

In Somigli c. State of Sao Paulo of Brazil, supra, a 
Brazilian state had contracted with an Italian national 
to publish a magazine in Italy designed to encourage 
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emigration to Brazil. Difficulties arose and the Italian 
publisher sued the Brazilian state in an Italian court. 
A plea of sovereign imniunity was rejected by the Italian 
court on the ground that the activity of the Brazilian 
state was not strictly governmental. 

Italian courts have carried the distinction between 
acts jure imperii and acts jure gestionis so far as to hold 
that where funds of a foreign state derived from prop¬ 
erty of the foreign state or from a state enterprise are 
found in Italy, they may be attached there by creditors 
of the foreign state. Hamspohn John c. Bey of Tunis, 
supra. And the courts of Switzerland held in Ministere 
des finances etc. c. Dreyfus, supra, that a Swiss national 
might recover in a suit instituted against the Austrian 
government in Swiss courts on bonds of the Austrian 
government. The court declared in this case th^t the 
modern tendency is to distinguish between the political 
and commercial transactions carried on by foreign States 
and to hold them liable to local law for the latter. 

In 1921, the British Court of Appeals refused to grant 
exemption from jurisdiction to the Soviet ambassador, 
who, in the name of and for his Government, had engaged 
in a special business transaction. 

Fenton Textile Ass’n v. Krassin, 38 T. L. 295 
(C. A. 1921). | 

Two cases strikingly like the present are De Croonen- 
hergh c. VEtat Independant du Congo, supra, and Etat 
de Bahia c. Feldmann, supra, in which Belgian Courts 
held that where a foreign state engages a Belgian na¬ 
tional to arrange for the floating of a loan, the Belgian 
courts will declare themselves competent to entertain a 
suit against the state to recover the compensation hgreed 
upon. Although the courts considered the emissioh of a 
public loan as an act of sovereignty, they held that when 
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the state retains an agent to negotiate for it, it may be 
said to have made an agreement governed by the local 
law and to have exercised none of its sovereign attributes. 

Turning to the American and English cases, we find 
that the courts of these countries have distinguished 
between the political-official and the private-commercial 
activities of states. Thus in South Carolina v. U. S., 
supra, the Supreme Court drew a line between agencies of 
a state which are “of a strictly governmental nature” 
and those which “are used by the state in the carrying 
on of an ordinary private business”, and in North Amer¬ 
ican Commercial Co . v. U. S., supra, the court distin¬ 
guished between acts of the United States which “in¬ 
volved the exercise of power as a sovereign and not as 
a mere proprietor.” Mr. Justice Story carried out this 
distinction in U . S. v. Wilder, supra, where he noted that 
some property is held by the state jure coronae while 
other property is utilized for commercial purposes. 

The Supreme Court of New Jersey in Molina v. Com¬ 
mission Reguladora, supra, held that a corporation cre¬ 
ated by the State of Yucatan to assist in carrying out its 
policies with reference to-^the growth and sale of sisal 
hemp, is not immune from suit in New Jersey. The 
Court pointed out the disastrous effect upon local com¬ 
merce of giving foreign governments power to clothe 
their commercial agencies with immunity from local 
jurisdiction. The court considered the reasons for al¬ 
lowing foreign sovereigns any immunity and concluded: 

“None of these reasons is applicable to a com¬ 
mercial corporation, even though it may be a gov¬ 
ernmental agency.” (Italics supplied). 

The same reasoning, of course, applies where the foreign 
state conducts a trading or commercial enterprise 
through its own officials instead of through a corporate 
agency. 
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Recognizing this distinction, English and American 
courts early held that when a foreign government em¬ 
ploys its vessels in ordinary commercial trade it is not 
acting as a sovereign but as a trader and therefore is 
not entitled to immunity. 

The Charkieh, supra; 

i 

The Attualita, supra; i 

The Florench PL., supra; 

i 

Maru Navigation Co. v. Societa Commerciale di 
Navigation, supra; 

The Pesaro, supra. 

j 

In a learned opinion written by Judge Mack in The Pe¬ 
saro, supra, it was stated: 

“. . . immunity should not be given vessels 
owned and employed by the government i ! n or¬ 
dinary times in the usual channels of tradO. To 
deprive parties injured in the ordinary coutse of 
trade of their common and well-established! legal 
remedies would not only work great hardship on 
them, but in the long run it would operate to the 
disadvantage and detriment of those in whose 
favor the immunity might be granted. Shippers 
would hesitate to trade with government Ships, 
and salvors would run few risks to save the prop¬ 
erty of friendly sovereigns, if they were denied 
recourse to our own courts and left to prosecute 
their claims in foreign tribunals in distant lands.” 

During the war, however, both the United Stated and 
Great Britain as well as many other countries operated 
publicly owned ships of commerce. This widespread ex¬ 
tension of state activity into what had hitherto; been 
regarded as a private trade led the courts to hold that 
foreign governments operating commercial ships for the 
purpose of advancing trade or increasing revenue were 


i 
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performing acts jure imperil and consequently were im¬ 
mune from local jurisdiction. 

The Pesaro, 13 Fed. (2d) 469; 

Berizzi Brothers Co . v. Steamship Pesaro, 
supra; 

The Porto Alexandre, (1919) 36 T. L. R. 28; 

Compania Mercantil Argentina v. United States 
Shipping Board, 40 T. L. R. 601. 

It is to be distinctly noted that the American courts 
have not adopted any doctrine of absolute immunity of 
foreign states, either in the cases involving state-owned 
ships of commerce or in other cases where immunity has 
been allowed. Realizing that to uphold sovereign im¬ 
munity of foreign states indiscriminately would amount 
to an infringement of the sovereign authority of the 
United States, the courts have granted exemption to 
foreign states only where they are able to find that the 
exercise of jurisdiction would impede the public func¬ 
tions of foreign states. Thus, in 

Mason v. Intercolonial Railway of Canada, 197 
Mass. 349 

and 

Oliver American Trading Co. v. Government of 
the United States of Mexico, 5 Fed. (2d) 659, 

American courts judicially noted the fact that many 
foreign governments own and operate the railroads, and 
held that the state operation of a public utility of this 
kind is properly a governmental or sovereign function. 
Mr. Justice Van Devanter clearly limited the decision in 
Berizzi Bros. v. Steamship Pesaro in the following lan¬ 
guage : 
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.“When, for the purpose of advancing the trade 
of its people or providing revenue for its treas¬ 
ury, a government acquires, mans, and operates 
ships in the carrying trade, they are public j ships 
in the same sense that warships are.” 

i 

i 

So in the present case, the view of the lower court 
that Turkey is immune from suit in courts.of the llnited 
States can be sustained only if it is found that to exercise 
jurisdiction would impede the public functions of the 
Turkish government, or, putting it otherwise, that Tur¬ 
key performed an act of sovereignty in contracting with 
an American citizen to perform ordinary legal services 
for it in the United States. It is difficult to conceive of 
any ground for contending that a suit for attorney fs fees 
could interfere with any of the functions of Turkey, pub¬ 
lic or private, but certainly it cannot be maintained that 
in employing an American citizen to represent Turkey 
in legal matters in the United States the government of 
Turkey was acting in a sovereign capacity or perform¬ 
ing a political function. While there are no American 
cases directly in point on this specific point, it is sub¬ 
mitted that the decisions of the Italian, French, Swiss and 
Belgian courts, representing the modern view, are con¬ 
trolling. 

It is perhaps needless to point out that publicists gen¬ 
erally are in accord with the principle of the continental 
cases and agree that where the suit involves a commercial 
transaction and can be carried on without affecting the 
dignity of the foreign sovereign, the local court jshould 
proceed with the case in the ordinary way. j 

WTieaton, International Law, 6th Eng. led., p. 

242; • | 

Bar, International Law, 614; 

Wolfman, Am. Jour. Int. Law, Vol. IV, p. 374-7; 

Laurent, Droit Civil International, Vol. 3; 75-89; 
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Hyde, International Law Chiefly as Interpreted 
and Applied by the United States, Vol. I, p. 
448, sec. 258. 

As early as 1891 the Institute of International Law, 
in its project for the codification of international law, 
listed the following situations in which suit is permitted 
against a foreign sovereign: 

1. Real actions, including possessory actions relating 
to movable or immovable property within the ter¬ 
ritory where action is brought. 

2. Actions where the foreign state is an heir or lega¬ 
tee of a local decedent or estate. 

3. Actions relating to a commercial or industrial es¬ 
tablishment or a railroad carried on within the 
local territory. 

4. Actions where the foreign state recognizes the 
competency of the court, either by bringing an ac¬ 
tion, in which case it is subject to set-off, or by 
failing to object to the competency of the court 
when suit is brought. 

5. Actions founded on contracts made in the local 
jurisdiction if performance is to be had in that 
country, either because of express proviso or be¬ 
cause of the nature of the contract. 

6. Actions quasi-delicts arising in the jurisdiction of 
suit. 

The present case is precisely the same as Number 5 above. 
The proposed codification was not designed to change 
the law, but to state principles of the existing law which 
should be uniformly applied. Publicists agree that few, 
if any, decisions of American or English courts are in 
actual conflict with these principles. 

Hayes, Private Claims Against Foreign Sover¬ 
eigns , 38 Harv. Law Rev. 604. 
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Discussion of the Decision Below. 

The cases cited in the memorandum opinion of the 
Supreme Court of the District of Columbia fully recog¬ 
nize the all-important distinction between private-com¬ 
mercial activities of a foreign state and its sovereign- 
political activities. Thus, in 

Duke of Brunswick v. King of Hanover, 2j H. L. 

Cas. 1 (1848) 6 Beavan’s 1 j 

i 

i 

• 

the King of Hanover, who was also an English sikbject, 
was sued in an English court of equity. The bill de¬ 
clared that during a revolution which took place! while 
the Duke was absent from his Duchy, the King had pur¬ 
ported to depose the Duke from his throne and had pro¬ 
mulgated an order appointing a guardian over him, de¬ 
priving him of the control of his fortune. It was prayed 
that the order be set aside and that the King be required 
to account for the money or property of the Duke! which 
had been received by the King or any person appointed 
by him as guardian. The King appeared and deihurred 
to the bill for want of equity and want of jurisdiction 
counsel contending that the bill should be dismissed be¬ 
cause the King was a foreign prince and because the mat¬ 
ters complained of in the bill— 

i 

“. . . arc not the subject of municipal jurisdiction, 
being matters of state or political transactions, 
which cannot be dealt with in the Courts of this 
country.” (Italics supplied. See 6 Beavaii’s 10). 

j 

Both the lower courts and the House of Lords, in hold¬ 
ing that the bill should be dismissed, grounded th^ir con¬ 
clusions on two points: 

i 

(1) The acts complained of were political acts done 
by the King in his sovereign capacity as! distin¬ 
guished from his private capacity. 
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(2) The acts were performed within the jurisdiction 
of the foreign sovereign. 

Thus the opinion of the Lord Chancellor states: 

“The whole question seems to me to turn upon 
this . . . that a foreign sovereign, coming into 
this country, cannot be made responsible here for 
an act done in his sovereign character in his own 
country ... If it were a private transaction . . . 
then the law upon which the rights of individuals 
may depend, might have been a matter of fact to 
be inquired into, and for the Court to adjudicate 
upon . . . ” (Italics supplied) 

This case, relied upon by Mr. Justice Siddons in hold¬ 
ing against the appellant, in reality rather admirably 
demonstrates the necessity of making the distinction con¬ 
tended for by the appellant, namely, that while political 
acts of foreign states are not subject to judicial control, 
the local courts may and should declare themselves com¬ 
petent to determine disputes arising out of private- 
commercial activities of foreign sovereigns. 

Similar distinctions must be made with respect to the 
other cases referred to in the decision below. Thus, the 
general language that— 

“a foreign sovereign cannot be forced into court 
by suit” 

quoted from 

The Sapphire , supra , 

not only is dictum since the only question before the court 
was whether a foreign sovereign may sue in courts of the 
United States, but must be qualified by the cases cited by 
the Supreme Court in support of that proposition, among 
which is Duke of Brunswick v. King of Hanover, supra, 
and other cases clearly distinguishing between political- 
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official acts and private-commercial acts of foreign 
sovereigns. The extremely broad language quoted from 

Beers v. Arkansas, 61 U. S. 527, | 

i 

was probably not intended to convey the impressidn that 
sovereign immunity is absolute, in view of the earlier 
decision of the court in Bank of U . S. v. Planters j Bank 
of Georgia, supra, holding that when a government be¬ 
comes a partner in a trading company “it divests itself 
... of its sovereign character, and takes that of a private 
citizen.” In any event, however, the Supreme Court as 
recently as 1924 reaffirmed the principle that whep' a sov¬ 
ereign participates in a private undertaking, it descends 
to the level of a private individual and cannot claim 
sovereign privileges. 

State of George v. City of Chattanooga, 264 

U. S. 472. 

I 

I 

The opinion of Mr. Justice Siddons also cited j 

Smith v. Reeves, 178 U. S. 436; j 

Kawananakoa v. Polyblank, supra; 

Porto Rico v . Rosaly, 227 U. S. 270; 

for the broad proposition that a sovereign is immune 
from suit. In the Smith case the State of California 
w T as held to have the powder to couple with its consent to 
be sued by persons dissatisfied with tax assessments, 
the condition that the suit be brought in California 
courts. Taxation being admittedly a sovereign function, 
the state would have complete immunity with respect 
thereto, and a fortiori might limit its consent to be sued. 
The Smith case, therefore, is manifestly distinguishable 
from the case at bar. 

The Kawananakoa case stands for the simple land ob¬ 
vious principle that a state may not be sued in its own 
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courts for the purpose of setting aside a sale to the state 
of land which had been converted into a public street. It 
is not to be contended that the laying of public streets is 
a political activity of a state. 

Nor does the Porto Rico case throw doubt upon the 
fundamental rule. The opinion carefully limits sovereign 
immunity to activities which are sovereign “attributes”. 

Furthermore, the last- four cases cited by the court 
below are all distinguishable on another ground, namely, 
that in each the suits were instituted by citizens of the 
various states in local courts, and the question involved 
was not the extent of immunity of a foreign sovereign 
from suit in local courts, but the extent of the immunity 
of the territorial sovereign from suit in its own courts. 
To reason that the territorial sovereign is immune from 
suit in its own courts; therefore, a foreign sovereign is 
immune from suit in local courts; and, therefore, process 
cannot be served on an alleged diplomatic agent of a 
foreign sovereign in a suit in local courts, is eminently 
fallacious, not only because it assumes limitless im¬ 
munity in all three cases, but the three “immunities”, if 
such they may be called, have different bases, different 
limitations and have developed along different lines. 

The most startling of the apparent conclusions of the 
court below, however, is that these immunities are abso¬ 
lute. 

“. . .a sovereignty may not be sued without its 
consent . . . And with at least equal force the same 
principle has been recognized in the field of inter¬ 
national law in cases where attempts have been 
made to sue foreign governments in courts other 
than those of their own countries” (R., p. 36). 

Not only does the court fail to recognize any limitation 
to the immunity of the local sovereign, but it fails to con¬ 
sider the more obvious limitations on the immunity of 
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the foreign sovereign. The fact that the limitation! upon 
immunity of the local sovereign is imposed, in the United 
States, chiefly in cases where the suit is brought against 
a State, as distinct from the United States, does not alter 
the established rule of international law with respect to 
suits against foreign sovereigns arising out of private 
or commercial enterprises. 

It can not be too strongly urged that the problem in 
the case at bar is specific, and calls for the application of 
the definite principles pertinent to the facts of the case. 
The ultimate consequences of removing from its juris¬ 
diction matters which are of vital importance to citizens 
of the United States should cause this honorable court to 
examine carefully the problem presented and give mature 
consideration to the conclusion reached. 

The deprivation of property incident to an abnegation 
of jurisdiction in the present case, can not be defended. 


PROPOSITION NO. 4. 


Turkey’s Juridical Sovereignty is qualified by Treaty 
—she is not entitled to immunity. 


A further reason for denying Turkey immunity from 
suit in courts of the United States is that Turkey’s juri¬ 
dical sovereignty is qualified by treaty and she^ there¬ 
fore, should not enjoy the same privileges as foreign 
states of unqualified sovereignty, although it is submit¬ 
ted that even a state of unqualified sovereignty! is not 
entitled to immunity under the circumstances of the pres- 
ent case. 

The Turkish State, set up in 1288, has ever been, and 
now is, a military despotism, in which a non-Thrk has 
enjoyed, and enjoys, only such rights as expediehcy may 
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compel the State to grant. In view of the fact that jus¬ 
tice is allegedly sold to the highest bidder and that bribe¬ 
taking, euphoneously recognized as “bakhsheesh”, is 
claimed to be a legitimate prerogative of the official, ca¬ 
pitulatory courts are a necessity. 

The regime of Capitulations which, in varying de¬ 
grees and subject to well-defined conditions, recognizes 
the independence of foreign nationals from the juridical 
system of Turkey, and the consequent creation of Mixed 
and Consular Courts, were the effects of the incompat¬ 
ibility of Turkish and civilized conceptions and prac¬ 
tices of justice. Turkey herself initiated the system, 
which was subsequently embodied in collective and sev¬ 
eral treaties. 

On May 29,1453, Mohammed II. of Turkey, by charter, 
swore by the seven variants of the Koran: 

“I concede to the inhabitants (Genoese) of 
Galata (Constantinople) their laws and fran¬ 
chises.” 

This was the prototype of the capitulations, which was 
converted into an international agreement by the Treaty 
of Adrianople (Venice and Turkey) of April 15, 1454. 
Under the Treaty of 1535 between France and Turkey the 
capitulatory system was further developed and defined, 
and, in 1740, a general treaty embodied the capitulatory 
rights of French nationals in Turkey. England, Holland, 
Austria, Russia, Sweden and Denmark subsequently en¬ 
tered into treaties with Turkey and in 1830 the United 
States secured capitulatory rights by a separate treaty 
with Turkey. 

“These rights do not rest in the case of each 
nation on any single treaty; in the process of time, 
they have been extended or restricted by other 
treaties or protocols, as well by varying interpre¬ 
tations . . 

Brown, Foreigners in Turkey , p. 27. 
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The Sultan sought to alter the capitulatory regime 
by an Imperial Rescript dated July 16, 1867, against 
which act protest was made by the various power$, in¬ 
cluding the United States. It was then recognized by 
Turkey that the submission of foreigners to Ottoman 
jurisdiction could be secured only through the prior isanc- 
tion and consent of the powers, acting collectively of sev¬ 
erally. In consequence, all the powers, except the United 
States, after prolonged negotiations, subscribed ! to a 

i 

protocol, whereby, as a quid pro quo for the right to hold 
real estate in Turkey, they made substantial concessions 
to Turkey. 

Thus it is seen that the capitulatory system rests upon 
solemn treaty provisions and the capitulatory rights of 
each nation are historically and legally independent of 
those of other nations. It is recognized that the Ameri¬ 
can Turkish Treaty of 1830, Article V, establishes an 
original, immutable American right. 

Mandelstam, La Justice Ottomane, 146-151; 

And the subsequent treaties of 1871 and 1878 declared 
that the capitulations should not be abrogated without 
the consent of all parties concerned. 

Lord Curzon, Statement at the Lausanrte con - 
ference, April 27, 1923. j 

It follows, therefore, that the sovereignty of Turkey 
in the domain of the administration of justice is qualified 
by special and general treaties, and that, therefore, the 
general rule of exemption or immunity of a sovereign 
from suit in the courts of other countries does notj apply 
to Turkey. It is essential, of course, to distinguisjh here 
between political sovereignty and juridical sovereignty, 
each of which, separately, may be abridged or qualified 
by special or general agreement, as is the case with 
Turkey. 


i 
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It has been noted that under the Treaty of 1830 (as 
amended in 1874) American citizens in Turkey enjoyed 
the protection of the capitulatory system and of the 
Mixed Courts. In 1014, Turkey abrogated the capitula¬ 
tions, against which act our government protested. In 
the Treaty of Lausanne of 1923, the Department of State 
acquiesced in the abrogation of the capitulations; but the 
Senate, on January 18, 1927 withheld its consent to the 
ratification of the treaty, thereby asserting the legal 
status quo. 

It is elementary that the President may not annul or 
abrogate a treaty without the consent of the Senate. A 
Treaty may be annulled only by the power that makes it. 
The Senate may recommend, by resolution, denunciation 
or abrogation of a Treaty, as it did in the case of the 
Treaties of 1878 with France, or ratify a prior denuncia¬ 
tion by the President, as in the case of the Russian Treaty 
in 1911. 

Taft, The Presidency, p. 99. 

Crandall, Treaties, Tlieir Making, Enf., p. 93. 

Corwin, The President’s Control of For. Eel., 

p. 111. 

. . Occasionally the President has taken the 
initiative in denouncing a Treaty, but his act has 
subsequently been approved or ratified.. . . ’ ’ 

Mathews, Amer. For. Relations, p. 489. 

‘‘The Senate has contended that consent of the 
House of Representatives to the denunciation of 
a treaty is not necessary, and the Danish Treaty 
of 1826 was denounced by the President with con¬ 
sent of the Senate alone.’’ 

Wright, Amer. For . Relations, p. 259. 
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Under the capitulatory regime, which is still the legal 
basis of our relations with Turkey, civil cases, involving 
ten pounds, were tried before a Turkish court, inj the 
presence of the dragoman of the interested consulate, and 
those, involving more than ten pounds, were tried before 
a Mixed tribunal, composed of a Turkish Presiding Judge, 
and two Turkish and two foreign Judges. Likewise, a 
claim by the national of a capitulatory state against the 
Turkish Government was tried before the Mixed Court. 

In support of the above statement, we cite the follow¬ 
ing authoritative reports: 


<< 


. By virtue of the capitulations, lawsuits 
between Turkish and foreign subjects or firms 
were judged by the second chamber of the Turkish 
commercial court, which was formed as a Mjixed 
Court. In this Court an official delegate from the 
consulate of the nationality of the foreign subject 
or firm Tvas present and the proceedings o| the 
Court were not considered valid unless the said 
delegate approved them by his signature on behalf 
of the consulate he represented. The consulate 
delegate had the right to refuse signing the min¬ 
utes of the court if in his opinion the proceedings 
in the court were not consistent with legality l 




From American Commerce Reports , Ma^ 22, 
1920. | 

i 

“. . . By the capitulations, the groups of for¬ 
eigners in Turkey living under the capitulations 
were subject only to their own courts, their! own 
law, and their own judges. In the case of j diffi¬ 
culties between foreigners of different nationali¬ 
ties, the case was always tried in the court df the 
defendant. In cases between foreigners and Otto¬ 
man subjects, trial was conducted before the so- 
called mixed courts in which sat three Ottbman 
Judges and two foreign delegates accompanied 


i 
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usually by the dragoman from the consulate of 
the foreigner. . . 

From “Modern Turkey p. 431, published in 
1924, by Eliot Grinnell Hears, formerly 
American Trade Commissioner at Constanti¬ 
nople. 

Prof. Hears, in his above book, makes this illuminat¬ 
ing comment upon the Turkish judicial system: 

“. . . Numerous persons have shared the ex¬ 
perience of a former President of the United 
States, General Ulysses S. Grant, who sharply re¬ 
sented foreign interference with native law until 
he visited the Ottoman Empire; and then he 
changed his mind. . .” 

Hitherto the trouble has not been so much with Turk¬ 
ish laws as with their administration. And it may be said 
of Turkey that the more it changes the more it is the 
same thing; men and forms change, but the old spirit 
and practices persist. “In order to get merchandise out 
of the Turkish customs the importer is forced to dis¬ 
tribute among the officials a sum averaging 30 per cent 
of the imported goods’ value,” says an Associated Press 
dispatch, dated Constantinople, August 25, 1929. And a 
dispatch, dated Istanbul, August 14, 1930, to The New 
York Times, quotes Fethi Bey, Turkish Ambassador to 
France, following his conference with Kemal Pasha, that 
“. . . the complaints about the administration of justice 
are well-founded. . .” 

By abrogating the capitulations, a solemn treaty 
provision, Turkey has deprived the appellant of any ju¬ 
dicial remedy on Turkish soil; and since by the capitula¬ 
tions—that is, by waiving, surrendering her juridical sov¬ 
ereignty—by Treaty—she had formally recognized and 
accepted the authority and jurisdiction of Code Napoleon, 
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known as the Great Codes, and of the Mixed Courts con¬ 
siderations of right, reason and justice alike impose upon 
the Turkish Government the plain duty of either furnish¬ 
ing an acceptable substitute organ for the adjudication 
of this case or of submitting to the jurisdiction of Ameri¬ 
can law. The appellant has no remedy in Turkey .j 

An American citizen is, therefore, within his right in 
declining to prosecute his claims in Turkish tribunals. 
Since the Mixed and Consular courts are the only judicial 
tribunals which the United States recognizes as having 
any right to exercise jurisdiction over American nationals 
in Turkey, and since these courts have been abolished by 
Turkey in violation of the treaty rights of the United 
States, an American citizen is within his right in prosecut¬ 
ing his claim in the courts of his own country ratheij than 
in the Turkish courts. Neither the American government 
nor the Turkish government can compel an American 
claimant against Turkey to submit to the jurisdiction of 
the existent Turkish courts. Nor can Turkey legitimately 
destroy the protection of the Mixed and Consular courts 
to w’hich Americans are entitled, the results of such action 
being the destruction of the cause of action. 

This aspect of the subject was well expressed by 
Ambassador Child, Chief American observer at the 
Lausanne conference, in a statement to the conference on 
December 28, 1922. He said, in part: 

1 ‘ * * * The United States enjoys certain treaty 
rights which are obligations of Turkey, which can¬ 
not be set aside by Turkey alone, except by repu¬ 
diation. * * * Nationals of the United Stated have 
invested their personal or material fortunes in 
Turkey. * * * The protection upon which they have 
counted cannot be withdrawn without the creation 
of an obvious injustice (Italics supplied) j 

We have already seen that immunity of a sovereign 
from suits in courts of other countries is not basied on 

i 

I 

i 
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absolute right by virtue of sovereignty, but upon inter¬ 
national comity. Comity, however, like immunity, is in¬ 
ferior to a treaty right. Turkey must either set up an 
acceptable substitute body for the Mixed Courts or be 
deemed to have accepted the jurisdiction of American 
tribunals. 


PROPOSITION NO- 5. 

Any alleged immunity of Turkey from suit in 
courts of the United States cannot defeat the right 
of appellant to have process served upon Ahmed 
Mouhtar Bey. 

Not admitting that Turkey is immune from suit in 
courts of the United States under the circumstances of 
this case and distinctly affirming that no such immunity 
can be established, still, assuming that Turkey is entitled 
to immunity, the appellant submits that a writ of man¬ 
damus should issue commanding the Marshal to serve 
process on Ahmed Mouhtar Bey since the alleged im¬ 
munity of Turkey has never been properly pleaded or 
suggested to the court in the suit originally commenced 
by the appellant, and until this is done the court is en¬ 
titled to proceed with the case as if private litigants were 
the only ones involved. 

The Supreme Court of the District of Columbia has 
jurisdiction over the subject matter of the suit instituted 
by the appellant against Turkey, since statute provides 
that the court shall have the same jurisdiction as the cir¬ 
cuit and district courts of the United States. 

District of Columbia Code, Section 61 

The United States District Courts are granted orig¬ 
inal jurisdiction 
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“of all suits of a civil nature . . . between citizens 
of a state and foreign states, citizens, or subjects.” 

Judicial Code, section 24, subdivision 1(c). 

Having jurisdiction over the subject matter of the 
suit, the only objection which could be made to the exer¬ 
cise of that jurisdiction is with respect to the jurisdic¬ 
tion of the person of the defendant. The refusal of 
courts of the United States to assume jurisdiction of a 
foreign state is due to principles of international law 
according immunity to the person of the defendant 
rather than to lack of jurisdiction over the subject roatter 

of the suit. | 

i 

Oliver American Trading Co . v. U . S. of Mexico, 
supra; 

Lyders v. Lund, 32 Fed. (2d) 308. j 

i 

Any alleged personal exemption of a foreign state may 
be waived either by express consent or by conduct; which 
amounts to a submission to the jurisdiction of the! court, 
and unless the objection is seasonably presented Ito the 
court in the proper manner, the case should proceed in 
the regular manner. 

i 

The Sao Vicente, 260 U. S. 151; j 

The Pesaro, 255 U. S. 216; 

Ex Parte Muir, 254 U. S. 522; 

The Gul Djemal, 264 U. S. 90; j 

The Anne, 3 Wheat. 435, 445; 

Porto Rico v. Ramos, 232 U. S. 284; 

Kumglig Jarnavagsstyrelsen v. Dexter & Car¬ 
penter, 300 Fed. 891, 32 Fed. (2d) 195j; 

Lyders v. Lund, supra; 

The Sao Vicente, 281 Fed. Ill (2nd Circ.), 295 
Fed. 829 (3rd Circ.); 


i 
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The Secimdus, 13 Fed. (2d) 469; 

The Cassius, 2 Dali. 365 Fed. Cas. No. 7743; 

The Pizaro, 19 Fed. Cas. 786, Fed. Cas. No. 

11,199. 

The procedure which must he followed before the 
courts can take notice of any alleged immunity of a for¬ 
eign state was carefully pointed out by the Supreme 
Court in Ex Parte Muir, supra, in which it is stated: 

4 4 As of right the British Government was en¬ 
titled to appear in the suit * * * and to raise the 
jurisdictional question * * * Or, with its sanction, 
its accredited and recognized representative might 
have appeared and have taken the same steps in 
its interest * * * And, if there was objection to 
appearing as a suitor in a foreign court, it was 
open to that government to make the asserted pub¬ 
lic status and immunity of the vessel the subject 
of diplomatic representations to the end that, if 
that claim was recognized by the Executive De¬ 
partment of this government, it might be set forth 
and supported in an appropriate suggestion to the 
court by the Attorney General, or some law officer 
acting under his direction.” 

And in Kunglig case, supra, it is stated: 

4 ‘Conceivably it might have been the law that 
the mere proof that a party was a foreign sovereign 
would, without more, establish his immunity, and 
the adversary party would have to show that he 
had consented to be sued, or the court would re¬ 
fuse to entertain the suit. But on principle it 
would i appear that the sovereign ought to assert 
the claim, since the bare fact of his sovereignty 
does not disturb the existence of those facts upon 
which jurisdiction depends * * * 

44 To assert the immunity is a step involving 
possible political consequences, since the sovereign 
so declares his unwillingness to accept the decision 
of the courts of a friendly power. This he may be 
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unwilling to do. On the other hand, it is unfair to 
private litigants that they should be deprived of 
a trial through the intervention of one whose au¬ 
thority the sovereign may rightly repudiate, or 
merely by a suggestion which falls short of a elaim 
of right. Therefore nothing short of a claim inade 
by intervention as a suitor will serve, and obvi¬ 
ously this can be done only by some one authorized 
to assert the sovereign’s prerogative. 

“The law has been of late amply settled ijy de¬ 
cisions of the Supreme Court, though it chances, 
irrelevantly in my opinion, that in all the cases 
the proceedings have been in rem.” 

These fundamental principles have been completely 
ignored in the present case. The appellant filed his dec¬ 
laration in the Supreme Court of the District of Colum¬ 
bia and sought to have process served; the Marshal 
took the matter up with the United States Attorney for 
the District of Columbia and he in turn referred the mat¬ 
ter to the Attorney General (R., pp. 5-7). The Attorney 
General advised the United States attorney that service 
could not be made on Ahmed Mouhtar Bey and directed 
the United States attorney to instruct the Clerk ^)f the 
Supreme Court of the District of Columbia that lie was 
not to accept for filing suits directed against foreign gov¬ 
ernments (R., p. 18). Mandamus proceedings were in¬ 
stituted to compel the Marshal to serve process; the court 
refused to issue a rule to show’ cause, holding that Turkey 
is immune from suit, and dismissing the petition for 
mandamus. (R., pp. 34-38). The Turkish government 
did not appear by its accredited representative and raise 
the jurisdictional question; nor did it make its asserted 
immunity the subject of diplomatic representations. The 

i 

Executive Department w’as not called upon to recognize, 
nor did it recognize, any alleged immunity of Turkey; 
and the Attorney General did not appear, either person¬ 
ally or through an attorney under his direction for the 

| 

i 

i 

l 


i 

i 
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purpose of suggesting any alleged immunity of the de¬ 
fendant. Instead, the Attorney General, through the 
United States attorney, directed the Clerk not to accept 
suits against foreign states, and the judge who heard the 
motion for the issuance of a rule to show cause held ex 
proprio motu that Turkey was entitled to immunity. 

"We have, therefore, in the present case the anomalous 
situation of the court itself suggesting its lack of juris¬ 
diction over the person of the defendant, without the 
defendant appearing or authorizing the court to assert 
the alleged immunity, and even though the court has 
jurisdiction over the subject matter of the suit. Equally 
unusual is the action of an executive officer of the gov¬ 
ernment in directing an officer of the court not to accept 
suits against foreign states. 

The same may be said of the assertion by the Marshal, 
the United States Attorney and the Attorney General 
that Ahmed Mouhtar Bey is immune from service of proc¬ 
ess. It has been the policy of the Attorney General, in 
the past, to refrain from interfering with judicial pro¬ 
ceedings involving allegedly immune persons or states 
except after proper diplomatic representations have been 
made. Thus, an opinion of the Attorney General states: 

“If the cause of action is fully and truly stated 
in the memorial, Henry Sinclair, upon a plea to 
the jurisdiction of the court, ought to prevail be¬ 
fore the court; for it is as well settled in the United 
States as in Great Britain, that a person acting 
under a commission from the sovereign of a for¬ 
eign nation is not amenable for what he does in 
pursuance of his commission, to any judiciary tri¬ 
bunal in the United States. 

“Though this be so, yet, according to the con¬ 
stitution and laws of the United States, the Ex¬ 
ecutive cannot interpose with the judiciary pro¬ 
ceedings between an individual and Henry Sin¬ 
clair, whose controversy is entitled to a trial ac- 


81 


i 

i 


cording to law, and to whom it is hoped justice 
will be impartially and speedily administered.” 

1 Opinions Attorney General, 81, (1797) Lee. 

i 

i 

As was pointed out in the Kunglig case a private liti¬ 
gant should not be denied the right to try his cause 
through the intervention of one whose authority the de¬ 
fendant may rightly repudiate, “or merely by a sugges¬ 
tion which falls short of a claim of right”. In the case at 
bar there has been no claim of right by the defendant 
and those who are asserting the immunity of the defend¬ 
ant and its agent have not shown any authority fbr their 
action. The error committed is augmented by |the in¬ 
justice done the appellant. j 

The appellant is not insisting on the performance of 
a meaningless formality in requiring that the clhims of 
immunity be seasonably and properly presented- The 
State Department has refused on a number of occasions 
to comply with the requests of diplomatic officers that the 
immunity of the defendants be suggested to the! courts. 
Thus in Molina v. Commission Regidadora, supra, the 
Mexican ambassador addressed a letter to the State De¬ 
partment suggesting the immunity of the defendant. The 
court received no official notice of this, however, and was 
advised of it only by the defendant’s attorney. The court 
held that under the circumstances the only thing it could 
do was to proceed to adjudicate the matter in the regular 
way. ! 

Similarly, in The Pesaro (277 F. 473), su)pra, the 
State Department refused to taken any action to bring 
about the dismissal of a suit involving a commeijcial ves¬ 
sel belonging to a foreign state. The statement of the 
Secretary of State in that case is as follows: 

“It is the view of the Department that govern¬ 
ment-owned merchant vessels or vessels under 
requisition of governments whose flag they fly em- 
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ployed in commerce should not be regarded as en¬ 
titled to the immunities accorded public vessels of 
war. The Department has not claimed immunity 
for American vessels of this character. In cases of 
private litigation in American ports involving 
merchant vessels owned by foreign governments, 
the Department has made it a practice carefully 
to refrain from taking any action which might con¬ 
stitute an interference by the authorities of this 
government in such litigation . 9 ’ 

and Judge Mack concluded: 

“The failure of our State Department to take 
any action in these cases is not without signifi¬ 
cance. 9 9 


Mandamus the Proper Remedy. 

It is elementary that mandamus is the proper remedy 
to compel a marshal to serve summons since service of 
process is a public duty and he is the only official in the 
District of Columbia who can legally serve process, ex¬ 
cept in cases where the Marshal himself is interested in 
the suit. 

Section 186, District of Columbia Code; 

Title 28, Chap. 15, section 503, Code of Laws of 
the United States. 

Rules of the Supreme Court of the District of 
Columbia. 

It is uniformly held that a Marshal is not vested with 
any discretionary powers in the execution of all judicial 
process placed in his hands and that mandamus lies to 
compel the performance of this duty. 

Life & Fire Insurance Co. of New York v. 
Adams, 9 Pet. 571; 
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Fremont v. Crippen, 10 Cal. 211, 70 Aid. Dec. 

711; j 

Webster v. Ballou, 108 Me. 522, 81 Atl. 1009; 
Ruling Case Law, Vol. 18, pp. 250-253,1 pars. 
172-175. 


Appellant, of course, has no other adequate legal 
remedy. Service of process is essential to the jurisdic¬ 
tion over the person of the defendant and unless service 
is effected or a voluntary appearance entered, the pro¬ 
ceeding and judgment are void. 


Webster v. Reid, 11 How. 459; 
Pennoyer v. Neff, 95 U. S. 714. 


The existence of a right of action against the Marshal for 
damages for refusing to serve process is not an adequate 
remedy. 

i 

38 Corpus Juris 563, and cases cited. 

Appellant is entitled to the writ of mandamus even 
though defendant’s agent may eventually establish that 
he is entitled to have the writ quashed, and even though 
the defendant may eventually establish lack of jurisdic¬ 
tion over its person, since the defendant can not elect 
whether he will submit to the jurisdiction until the court 
proceeds to exercise jurisdiction. As was said ih 

j 

Mighell v. Sultan of Joinore, Eng. Law Rep. 

(1894) I. Q. B. D. 149. I 

“* * * it is only when the time comes that the 
Court is asked to exercise jurisdiction Over him 
that he (a foreign sovereign) can elect whether he 
will submit to the jurisdiction.” 


i 
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Conclusion* 

It is therefore submitted that the decision of the court 
below that the relator-appellant may not maintain the 
action should be reversed, for the reasons that: 

1. Even an ambassador of unquestioned diplomatic 
status may be served with process in a civil suit against 
the state he represents. 

2. Exchange of ambassadors with Turkey, having 
been accomplished on the basis of a treaty rejected by the 
United States Senate, is unconstitutional, and Ahmed 
Mouhtar Bey, therefore, has no displomatic status. 

3. Turkey cannot successfully assert immunity from 
suit in a court of the United States on a business or com¬ 
mercial contract made with a citizen of the United States, 
which contract contemplated that it be performed within 
the jurisdiction of the United States. 

4. Turkey’s juridical sovereignty being qualified by 
treaty, she is not immune. 

5. Any alleged immunity of Turkey from suit in 
courts of the United States cannot defeat the right of 
appellant to have process served upon Ahmed Mouhtar 
Bey. 

As the submission on the pleadings is sufficient for a 
final judgment, it is prayed that the case be remanded 
with instructions to issue the writ of mandamus as asked 
in the petition. 


YAHAN CARDASHIAN, 

In Pro . Persona . 
WESTON VERNON, JR., 

Attorneys for Appellant. 
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In the Court of Appeals of the District 

of Columbia 

I 

| 

October Term, 1930 

i 

I 

j 

| 

i 

No. 5139, Special Calendar j 

United States of America ex rel. Vahan j 
Cardashian, appellant 

* ! 

Edgab C. Snyder, United States Marshal for the 

District of Columbia; Leo A. Rover, United 

States Attorney, District of Columbia; and 

William DeWitt Mitchell, Attorney General of 

the United States, appellees j 

I 

I 

BRIEF ON BEHALF OF APPELLEES ! 

i 

i i 

There is presented in the instant cause an at! 
tempt to file an action at law in the Supreme Court 
of the District of Columbia against a foreign gov! 
eminent, together with an effort to procure service 
of the requisite process on a duly accredited envoy! 

The case had its inception in the efforts of the 
appellant herein to sue the Turkish Government 
for Twenty Thousand Dollars ($20,000). for legal 

15768—30 (1) 


I 
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services. The Marshal of the District of Columbia 
refused to serve process upon the Turkish Ambas¬ 
sador in the District of Columbia, upon instruc¬ 
tions of the United States Attorney. 

The appellees stand on the proposition that a 
diplomatic representative of a foreign government 
in this city possesses immunity from civil and crim¬ 
inal jurisdiction, and can not be sued, arrested, or 
punished by the laws of this country. Further, 
that such immunity is recognized by the statutory 
laws of the United States. 

The Supreme Court of the United States in a 
case entitled “The Sapphire,” 11 Wallace 164, said: 

There are numerous cases in the English 
reports in which suits of foreign sovereigns 
have been sustained, though it is held that a 
sovereign can not be forced into court by suit. 

In the case of Beers v. Arkansas, 61U. S. 525, the 
Supreme Court of the United States had this to 
say with regard to the liability of a state to be sued: 

It is an established principle of juris¬ 
prudence in all civilized nations that the 
sovereign can not be sued in its own courts, 
or in any other, without its consent and 
permission. 

In Smith v. Reeves, 178 U. S. 436, the Supreme 
Court, following the dicta above cited in Beers v. 
Arkansas, decided that the State of California had 
a right to prescribe any condition it saw fit before 
allowing any suit to be brought against it by an 
individual. 


I 


In Kawananakoa v. Polyblank, 205 U. S. 349, the j 
court used this language: 

A sovereign is exempt from suit, not be-! 
cause of any formal conception or obsolete j 
theory but on the logical and practical; 
ground that there can be no legal right as! 
against the authority that makes the law on! 
which the right depends. 

It is of interest to note the pertinent parts of! 
Chapter YII of the Department of State’s “In-l 

___ i 

structions to Diplomatic Officers of the United! 
States”: j 

VII-1. Immunity from arrest — Process .—j 
A diplomatic representative possesses im-j 
munity from the criminal and civil jurisdic-j 
tion of the country of his sojourn and can not 
be sued, arrested, or punished by the law o^ 
that country. (R. S., secs. 4063, 4064.); 
Neither can he waive his privilege, except 
by the consent of his government; for it be¬ 
longs to his office, not to himself. It is not 
to be supposed that any representative of this 
country would intentionally avail himself of 
this right to evade just obligations. j 

YII-3. j Exemption from testifying. —A 
diplomatic representative can not be comj* 
pelled to testify, in the country of his sojourn^ 
before any tribunal whatsoever. This right is 
regarded as appertaining to his office, not to 
his person, and is one of which he can not 
divest himself except by the consent of his 
government. Therefore, even if a diplomatic 
representative of the United States be called 
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* 

upon to give testimony under circumstances 
which do not concern the business of the mis¬ 
sion, and which are of a nature to counsel 
him to respond in the interest of justice, he 
should not do so without the consent of the 
President, obtained through the Secretary 
of State. 

VII-4. Inviolability of domicile .—Im¬ 
munity from local jurisdiction extends to a 
diplomatic representative’s dwelling house 
and goods and the archives of the mission. 
These can not be entered, searched, or de¬ 
tained under process of local law or by the 
local authorities. 

Oppenheim, in his International Law, Volume 1, 
page 464, Section 391, makes this statement: 

The second privilege of envoys in reference 
to their extraterritoriality is their exemption 
from criminal and civil jurisdiction. As 
their exemption from criminal jurisdiction is 
also a eonsequenee of their inviolability, it 
has already been discussed, and we have here 
to deal with their exemption from civil juris¬ 
diction only. No civil action of any kind as 
regards debts and the like ean be brought 
against them in the Civil Courts of the 
receiving States. 

Hall in his International Law, Sixth Edition,, 
page 172, states as follows: 

The immunities from civil jurisdiction 
possessed by a diplomatic agent though up 
to a certain point are open to no question 
are not always ascertained with thorough 
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I 

i 

I 
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clearness. The local jurisdiction can not be 
exercised in such manner as' to interfere 
however remotely with the freedom of diplo4 
matic action, or with the property belonging 
to a diplomatic agent as a representative of 
his sovereign; a diplomatic agent can not 
therefore be arrested,, and the contents of 
his house, his carriages, and like property 
necessary to his official position, can not be 
seized. For some purposes also he is dis¬ 
tinctly conceived of as being not so much 
privileged as outside the jurisdiction. 

Hall states further on page 173: 

Some writers consider that, except for the 
purposes of the regulations mentioned and 
in respect of his real property, his consent 
is required for the exercise of all local juris¬ 
diction, and that consequently it can only 
exert itself in so far as he is willing to con¬ 
form to its rule in noneontentious matters, 
or when he has chosen to plead an action or 
bring one himself. * * * In other mat¬ 
ters, according to this view, he is subject to 
the laws of his own State, and satisfaction 
of claims upon him, of whatever kind they 
may be can only be obtained, either by 
application to his sovereign through the 
Government to which he is accredited, or by 
having recourse to the Courts of his country. 

In connection with this latter suggestion, Oppen- 
heim states in his International Law, Volume 1, 
page 460: j 

The extraterritoriality which must be 
granted to diplomatic envoys by the Muni- 




eipal Laws of all the members of the Family 
of Nations is not, as in the case of sovereign 
heads of states, based on the principle par in 
in parem non habet imperium, but on the 
necessity that envoys must, for the purpose 
of fulfilling their duties, be independent of 
the jurisdiction, the control, and the like, of 
receiving States. Extraterritoriality, in 
this as in every other case, is a fiction only, 
for diplomatic envoys are recognized not 
without, but within, the territories of the re¬ 
ceiving States. The term “ Extraterritor¬ 
iality” is nevertheless valuable, because it 
demonstrates clearly the fact that envoys 
must in most points be treated as though 
they were not within the territory of the 
receiving States. 

With respect to this same question, Moore in his 
International Law and Digest, Volume 4, page 678, 
states as follows: 

The theory of diplomatic immunity is not 
that the diplomatic officer is freed from the 
restraints of the law and exempted from the 
duty of observing them, but only that he can 
not be punished for his failure to respect 
them. 

Hyde, in Volume 1 of his book on “ International 
Law Chiefly as Interpreted and Applied by the 
United States,” in Section 435 (Volume 1, page 
799), states as follows: 

A diplomatic representative possesses im¬ 
munity from the criminal and civil jurisdic¬ 
tion of the country of his sovereignty, and 
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can not be sued, arrested, or punished by the 
law of that country. The statutory law of 
the United States recognizes such immuni¬ 
ties,, rendering void the process whereby the 
person of any public minister of any foreign 

Prince or State, authorized and received as 

' ! 

such by the President * * * is arrested 
or imprisoned, or his goods or chattels are 
distrained, seized, or attached; and it sub¬ 
jects to severe penalty him who sues but or 
executes such process. 

Owing to an unfortunate incident occurring in 

i 

England, that Government by statute sought to pre¬ 
serve the privileges of ambassadors and other pub¬ 
lic ministers. The statute of 7 Anne, C. 12, ih Sec¬ 
tion 3, states as follows : 

and to prevent the like insolencies for the 
future, be it further declared by the author¬ 
ity aforesaid, That all writs and processes 
which shall at any time hereafter be stied or 
prosecuted, whereby the person of any am¬ 
bassador or other publick minister of any 
foreign Prince or State, authorized and re¬ 
ceived as such by Her Majesty, her heirs or 
successors, * * * ma/y be arrested or 
imprisoned, or his or their goods or chattels 
may be distrained, seized, or attached, shall 
be deemed and adjudged to be utterly null 
and void to all intents, constructions and 
purposes whatsoever. | 

Section 25 of the Act of our own Congress ap¬ 
proved April 30, 1790, 1 Stat. 117, which Chief 
Justice Fuller stated was “thrown from the 

i 

j 

i 

i 

i 
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statute ‘7 Anne, C. 12’ ” provides the penalty in 
the following words: 

And be it further enacted, That if any 
writ shall at any time hereafter be sued or 
prosecuted by any person or persons, in 
any of the courts of the United States, or 
in any of the courts of a particular State, 
or by any Judge or Justice therein, respec¬ 
tively, whereby the person of any ambassa¬ 
dor or other public minister of any foreign 
Prince or State, authorized and received as 
such by the President of the United States, 
* * * may be arrested or imprisoned, or 
his or their goods or chattels distrained, 
seized, or attached, such writ or process shall 
be deemed and adjudged to be utterly null 
and void to all intents, constructions, and 
purposes whatsoever. 

It may be seen by these two quotations that it 
was the intent and purpose of these legislative acts 
to nullify any attempt to sue out any process what¬ 
soever which might result in the arrest or imprison¬ 
ment of a public minister or the distraining, seiz¬ 
ing, or attaching of any of his goods. The intent 
and purpose of these statutes is doubtless reflected 
in the provisions of Sections 4062, 4063, and 4064 
of the Revised Statutes of the United States, which 
provide as follows: 

(R. S. 4062:) Every person who violates 
any safe conduct or passport duly obtained 
and issued under authority of the United 
States shall be imprisoned for not more than 




I 
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three years and fined, at the discretion of 
the court. 

i 

(R. S. 4063:) Whenever any writ or proc¬ 
ess is sued out or prosecuted by any person 
in any court of the United States, or of a 
State, or by any judge or justice, whereby 
the person of any ambassador or public min¬ 
ister of any foreign prince or State, author¬ 
ized and received as such by the President, or 
any domestic or domestic servant of any such 
minister, is arrested or imprisoned, or his 
goods, or chattels, are distrained, seized or 
attached, such writ or process shall be 
deemed void. 

i 

(R. S. 4064:) Whenever any writ or proc¬ 
ess is sued out in violation of the preceding 
section, every person by whom the saijne is 
obtained or prosecuted, whether as paifty or 
as attorney or solicitor, and every officer con¬ 
cerned in executing it, shall be deemed $, vio¬ 
lator of the laws of nations and a disturber 
of the public repose, and shall be imprisoned 
for not more than three years, and fined at 
the discretion of the court. 


The other assignments of error depended upon 
by appellant hardly require comment in view of the 
foregoing authorities demonstrating that the Turk¬ 
ish Ambassador is immune from service. How¬ 
ever, with regard to the contention of appellant 
that the exchange of diplomatic relations with Tur¬ 
key unconstitutional, in view of the fact that- 
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the treaty was rejected by the Senate of the United 
States (the Treaty of Lausanne), it is suggested 
that diplomatic relations are a political fact which 
the court judicially will notice, particularly the fact 
that Joseph C. Grew is the duly appointed Ambas¬ 
sador of the United States in Turkey. 

On the basis of the foregoing authorities cited, 
appellees respectfully contend that the judgment 
of the lower court should be affirmed. 

Respectfully submitted. 

Neil Bttrkinshaw, 

Assistant United States Attorney, 

Attorney for Appellees . 
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